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On Appeal from the United States District Court for the
Northern District of California, Civil Case No.: 3:12-cv-06309-WHA

Honorable William H. Alsup
____________________________________

APPELLANT'S OPPOSITION TO APPELLEE'S MOTION TO STRIKE

Appellant RICHARD VELOZ, pursuant to Circuit Rule 27(a)(3) respectfully 

opposes Appellee's Motion to Strike (the “Motion”).  The Excerpts of Record 

referenced in the Motion were filed in the District Court below and are relevant to 

the issues raised in this appeal.   Accordingly, the Motion should be denied.  

INTRODUCTION

At oral argument on Defendant's Motion for Summary Judgment Appellee’s 
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counsel Gary Lafayette made statements regarding comparator evidence and 

Appellee's lack of notice that Appellant's Wrongful Termination In Violation of 

Public Policy claim was based in part upon FMLA/CFRA interference.   These 

statements were demonstrably false and had never been asserted before in the case.    

Plaintiff took the initiative after the oral argument at summary judgment to inform 

the District Court of these false statements and provide proof of these false 

statements.  Appellee now requests that this Court strike this evidence Appellant 

presented to the District Court after oral argument which demonstrates Appellee's 

counsel's attempts to mislead the Court. 

The evidence was presented at two separate points in time: (1) On May 8, 

2014, at the time of entry of judgment, the District Court struck the Supplemental 

Declaration of Dow Patten filed in Support of Appellant's opposition to Appellee's 

Motion for Summary Judgment which highlighted comparator information 

previously presented to the District Court; and (2) after the entry of judgment 

Appellant filed evidence in Opposition to Appellee's Motion for Attorney's Fees 

demonstrating Mr. Lafayette's statements regarding lack of notice regarding 

Appellee's FMLA/CFRA violations were false.

This evidence is essential to a fair determination of the first two Issues 

Presented on Appeal:  (1) whether Plaintiff “sandbagged” the defense on the public 
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policy underlying the Wrongful Termination in Violation of Public Policy Claim, 

and (2) whether the Court failed to consider relevant comparator information. 

(AOB, p. 3). 

The evidence submitted in the Supplemental Declaration of Dow W. Patten 

is properly before the Court because an appeal from a final judgment draws in 

question all earlier, non-final orders and rulings which produced the judgment.  

Furthermore, Pursuant to FRAP 10(e) when the interests of justice demand it, an 

appellate court may order the record of a case enlarged.  In the instant action the 

Court of Appeals is faced with a situation in which misrepresentations by 

Defendant's counsel, willful or otherwise, left the District Court with an incomplete 

picture of facts regarding PG&E's notice of Appellant's basis for his Wrongful 

Termination In Violation of Public Policy based upon FMLA/CFRA interference.   

In light of the fact that this information came to light prior to a full trial on the 

merits, it is imperative for this Court to consider this evidence in resolving the 

present appeal.

LAW AND ARGUMENT

By failing to inform the District Court regarding the correct number of 

absences of Plaintiff and his comparator and misleading the District Court 

regarding its knowledge of Plaintiff's wrongful termination claim for FMLA/CFRA 
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interference, PG&E prevented the court from fully and fairly deciding whether 

summary judgment should be granted.  Appellee did not mention either of these 

two arguments in its Motion for Summary Judgment; therefore, Appellant cannot 

be charged with neglect for failing to bring PG&E's multiple misrepresentations to 

the attention of the District Court prior to the matter be submitted to the District 

Court on Summary Judgment.  If an appellate court could never consider new 

evidence in such cases, parties would have a distinct incentive to mislead the 

District Courts, and the appellate courts would be powerless to remedy such 

deception. Accordingly, in this case the interests of justice require that this Court 

consider the evidence at issue in the instant motion. 

A. Legal Standard

“An appeal from a final judgment draws in question all earlier, non-final 

orders and rulings which produced the judgment.” Litchfield v. Spielberg, 736 F2d 

1352, 1355 (9th Cir. 1984); Harvey v. Waldron, 210 F3d 1008, 1012 (9th Cir. 

2000)).    Here, the District Court issued four orders on May 8, 2014, including an 

omnibus order on summary judgment, a judgment, and an order striking Plaintiff's 

counsel's declaration.  Therefore, to the extent that evidence sought to be stricken 

here is the subject of those District Court Orders, they are properly subsumed in 

the judgment and are properly before the Appellate Court. 
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When the interests of justice demand it, an appellate court may order the 

record of a case enlarged. Turk v. United States, 429 F.2d 1327, 1329 (8th Cir. 

1970); see Dickerson v. Alabama, 667 F.2d 1364, 1367 (11th Cir.), cert. denied, 

459 U.S. 878, 74 L. Ed. 2d 142, 103 S. Ct. 173 (1982); see United States v Aulet, 

618 F.2d 182, 187 (2d Cir. 1980) (finding that the appellate court has authority 

under Fed. R. App. P. 10(e) to supplement a record on appeal); Castle v. Cohen, 

840 F.2d 173, 180 n.12 (3d Cir. 1988) (same); Dickerson v. Alabama, 667 F.2d 

1364, 1367 (11th Cir.) cert. denied, 459 U.S. 878, 74 L. Ed. 2d 142, 103 S. Ct. 173 

(1982)(in complex pro se federal habeas proceedings following state habeas 

proceedings, federal district court had erroneously mistaken record from state 

coram nobis proceedings for state trial transcript); Dakota Industries Inc. v. Dakota 

Sportswear, Inc. 988 F.2d 61, 63 (8th Cir. 1993) (record considered by district court 

on preliminary injunction motion in trademark action before discovery was 

completed supplemented on appeal where misrepresentation that only one mark 

was involved rather than three left district court with incomplete picture of alleged 

infringement) and; See Ross v. Kemp, 785 F.2d 1467, 1474-76 (11th Cir. 1986) 

(examining the rationales behind various courts' decisions to enlarge records on 

appeal).

Federal Rule of Appellate Procedure 10(e) provides: 
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 If anything material to either party is omitted from the record 
by error or accident or is misstated therein, the parties by 
stipulation, or the district court either before or after the record 
is transmitted to the court of appeals, or the court of appeals, on 
proper suggestion or of its own initiative, may direct that the 
omission or misstatement be corrected, and if necessary that a 
supplemental record be certified and transmitted. All other 
questions as to the form and content of the record shall be 
presented to the court of appeals. 

Fed. R. App. P. 10(e)  Rule 10(e) is a mechanism by which the court can "correct 

omissions from or misstatements in the record for appeal." S & E Shipping Corp. 

v. Chesapeake & O. Ry. Co., 678 F.2d 636, 641 (6th Cir. 1982)). See Daly-Murphy 

v. Winston, 837 F.2d 348, 351 (9th Cir. 1987); United States v. Walker, 601 F.2d 

1051, 1054-55 (9th Cir. 1979); see also Salinger v. Random House, Inc., 818 F.2d 

252,  253 (2d Cir.) (court of appeal may supplement the record pursuant to Rule 

10(e) upon showing that district court considered evidence at issue), cert. denied, 

484 U.S. 890 (1987).

B. Supplemental Declaration Of Dow Patten

During the May 7, 2014 oral argument on Defendant's Motion for Summary 

Judgment the District Court expressed concern regarding the Plaintiff's credibility 

as follows:

MR. SMITH: Okay. The plaintiff worked for PG&E for 10 years. Nine 
years without any discipline. And we made that very clear in our briefs, your 
Honor. These disciplinary issues regarding attendance reared their ugly head 
after the plaintiff informed his supervisor that he would have to take time off 
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to care for his son.

THE COURT: Wasn't that just a total lie?

MR. SMITH: No, your Honor.

THE COURT: A total lie. He says he's got a sick son. It turns out that he 
didn't go to the hospital. He didn't -- and he changed his story, under oath by 
the way, only after, only after the doctor said it was a lie. Come on.

MR. SMITH: Your Honor --

THE COURT: You think I just fell off the turnip truck? (EOR 167-168)  

[…]

Plaintiff's counsel then attempted to focus the District Court on the prima facie 

elements of plaintiff's claims:

MR. SMITH: These are all credibility issues that, again, cannot be resolved 
at this stage of the litigation, your Honor.

MR. SMITH: And if I could focus your Honor back to the prima facie 
elements. The only issue here is the fourth prong of the discrimination claim 
and whether or not the plaintiff can demonstrate that he -- that other 
individuals outside his protected class had similar absences as he did and 
whether or not they were disciplined. Now, it's undisputed Mr. Veloz is the 
only employee in this group to ever be disciplined for any attendance issues. 
That's undisputed. Shea Moore, who was a shop steward, said in his 23 years 
as a shop steward, he had never seen an employee be placed on a decision-
making leave for attendance. (EOR 171)

The District Court then inquired about PG&E's counsel's prior statements 

regarding no other employees engaging in comparable absenteeism. 
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THE COURT: Counsel said a moment ago there had never been anyone at 
PG&E who had such a severe absenteeism as your client. Is that true?

MR. SMITH: And, your Honor, that's not true.

THE COURT: Can you name someone who had the same number of days 
off in the same length of time?

MR. SMITH: Yes, your Honor.

THE COURT: Who is that?

MR. SMITH: Employee No. 22. And I can provide you have with a 
summary of his absences and the documents to prove it between –

THE COURT: That was in that mish-mash that you gave me attached to 
your declaration. It was incomprehensible. So if that's what you're referring 
to, you can't. You can't come -- it's either in the record or it's not. We're not 
going to get new material now.

MR. SMITH: It's not new material, your Honor. It is in the record. The 
issue is what years were we talking.  (EOR 174-175)

The District Court then inquired further into the comparator identified by 

Appellant. 

THE COURT: No. 22. Let me ask Mr. Lafayette. Is that true? No. 22 had 
an equivalent absenteeism?

MR. LAFAYETTE: No, your Honor. We briefed that in our reply

MR. SMITH: Okay. In their brief, your Honor, they said they didn't know 
what three-year time span we were comparing Mr. Veloz's absence to with 
Employee 22. We don't have any attendance records for Mr. Veloz pre-
dating 2010. The only employment records that we do have is from 2010 to 
2012. If you look at Employee 22's time off and compare with Mr. Veloz's 
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time off for that time period, Mr. Veloz was off 113 days, and he received 
two written reminders, a DML and eventually terminated. For the same time 
frame Employee 22 was off 109 days – 109-1/2 days. So Mr. Veloz was off 
3-1/2 days. Employee 22 was never disciplined for attendance. Now, when 
we compare these two employees, Employee 22 used 51 days of sick-
relative leave. He used 50 days of vacation. Compared to Mr. Veloz, who 
used 14 days of sick-relative and 33 days of vacation. (EOR 174)

Later in the Oral Argument the District Court returned to the issue of the 

comparator identified by Appellant: 

THE COURT: He said that he had -- No. 22 was comparable and he named 
some other people who had a lot of absenteeism and they didn't get fired. So 
what do you say to that?

MR. LAFAYETTE: He's not presented any evidence on that. He said -- he 
sat up here and he said that. But let's take a look at what we're talking about. 
The documents that he refers to, which has not been verified by any 
statistician, which has not been authenticated by anyone, which has not been 
told what it really means or what it is. They just throw this stuff up here and 
they say something about it, but it's nothing. But here did what we do know. 
For No. 22, in 2011 he had 93.5 days of absence. Plaintiff had 240. In 2012 
plaintiff had 152. This guy, 24. I don't know where they are getting their 
numbers from.
And they haven't told you --

THE COURT: Where are you getting your numbers from?

MR. LAFAYETTE: I counted them.

THE COURT: Are they in this summary judgment record?

MR. LAFAYETTE: It's -- it's -- yes. We did.

THE COURT: What declaration can I find that?

MR. LAFAYETTE: We just used what they said. We just looked at the 
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documents that they said and we counted it.1

THE COURT: All right. (EOR 186)

Based upon the foregoing discussions regarding the number of absences of 

Employee No. 22, Appellant later that day submitted the May 7, 2014 

Supplemental Declaration of Dow W. Patten Regarding Comparator Evidence, and 

exhibits (EOR, at 96, 100; Dkt. Nos. 128, 128-1).  Appellant submitted the 

Supplemental Declaration to resolve any confusion the District Court had 

regarding the true number of absences Plaintiff's comparator Employee No. 22 

actually incurred.  Although Appellant did provide a cite to the evidence the 

District Court referred to the documents as an “incomprehensible” “mish-mash”  

that Appellant could not use.  As cited above PG&E's counsel utilized this same 

alleged “incomprehensible” “mish-mash” to come up with the absences he 

counted.

1 Later PG&E would argue in support of its Motion for Attorney's Fees, that 
Plaintiff's pursuit of comparator information was in bad faith because Plaintiff 
“should have known no such evidence exists.” (Motion, Dkt#138, 2:25-26). 
However, the record does not bear out that assertion as Defendant provided 
information regarding Employee No. 22, a Caucasian lineman, who had the same 
number of absences as Veloz from 2011-2012 and yet received no discipline. 
Defendant also characterized Veloz's 2012 attendance record as being unavailable 
55% of the time. (Patten Decl. Exh. 64, 8:6-9) After being compelled by Judge 
Ryu's order (Dkt#50), Defendant provided information regarding 11 other non-
Hispanic employees who had the same number or more absences than Veloz in 
2012 and did not receive discipline. Defendant provided this information after the 
close of discovery, therefore precluding plaintiff from conducting discovery on 
these comparators (EOR 40-53).
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In the Supplemental Declaration Appellant's counsel explained that “[a]t the 

hearing on May 7, 2014, the Court inquired of both parties concerning Plaintiff's 

non-Hispanic comparators. Both parties were unable to respond with specific 

citations to the record in response to the Court's questioning concerning those 

comparators.” 

Appellant's Counsel explained in relevant part 

At the hearing on May 7, 2014, Plaintiff's counsel identified a 
Caucasian comparator lineman supervised by Plaintiff's supervisor—
Employee No. 22—whose unavailability was comparable to 
Plaintiff's from 2010 to 2012, and who received no discipline for 
unavailability during this timeframe. 

At the hearing, the Court expressed confusion in determining the 
unavailability of employee No. 22 from the documents produced by 
Defendant in discovery and submitted by Plaintiff in Opposition to 
PG&E's Motion for Summary Judgment.

In order to clarify the methodology used to determine the number of 
absences for Employee No. 22, our office engaged in the following 
steps to compile the number of days employee No. 22 was 
unavailable to perform his job duties as a lineman. (EOR 96-97)

Appellant then attached documents produced by Plaintiff in support of his 

Opposition to Appellee's Motion for Summary Judgement and explanation of how 

Appellant's counsel calculated the number of absences of Plaintiff's comparator. 

These calculations were also necessary to demonstrate the inaccurate calculations 

of Appellee's counsel made for the first time at oral argument.  (EOR 100-138).
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On May 8, 2014, the District Court struck the Supplemental Declaration 

from the record. (Dkt. Nos. 127,132.) All of the exhibits referenced the Supplement 

Declaration were part of the District Court's record.  Although they were 

disregarded by the District Court , the exhibits may properly be considered as part 

of the record on appeal under Fed. R. App. P. 10(e).   Doing so will provide much 

needed clarity for the Court Appeal's regarding the unverified statements made by 

Defendant's counsel at oral argument regarding the number of absences of Plaintiff 

and his comparators. Salinger, 818 F.2d at 253. 

To do otherwise, and either exclude the exhibits or remand for yet another 

evidentiary hearing, would be contrary to the interests of justice and the efficient 

use of judicial resources. See Dickerson v. Alabama, 667 F.2d 1364, 1369 (11th 

Cir.) (appellate court may, in interests of justice and efficient use of judicial 

resources, supplement record on appeal rather than remand to reconsider evidence 

not considered below), cert. denied, 459 U.S. 878 (1982). Moreover, PG&E is in 

no way prejudiced by the inclusion of the exhibits in the record on appeal. PG&E 

cannot in good faith contend that it was without notice of the existence of these 

documents which can demonstrate that the statements of its counsel at oral 

argument were inaccurate. 
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C. Documents Related to PG&E's Misrepresentations Regarding 
Lack of Notice Regarding The Basis Of Plaintiff's Wrongful 
Termination Claim.

At oral argument, PG&E's counsel alleged that “this case was litigated as a 

race discrimination case throughout the entirety of this case. It was not dismissed. 

Then after the close of discovery, after we get the plaintiff's second day of 

deposition, plaintiffs attempt to recast this case as something else. They attempt to 

recast this case as a case for retaliation because he took Family Medical Leave or

something akin to that, and that's a problem.” (EOR 156:17-23)  

Plaintiff identified his sick leave in his Complaint (EOR 503-526), which by 

law was covered by FMLA/CFRA, and identified the FEHA (which includes the 

CFRA) as a basis for his wrongful termination claim, not as a separate claim. 

Defendant's own initial disclosures identified FMLA as relevant to the instant 

action, identifying three witnesses whose sole purpose in the PG&E's defense was 

to provide information regarding Plaintiff's “FMLA Materials Sent to Plaintiff” and 

“Plaintiff's Applications for FMLA leave”. (EOR 62:13-22)

Furthermore, Plaintiff produced his DFEH and EEOC questionnaires in 

March of 2013 to Defendant. At Plaintiff's deposition, PG&E's counsel, 

deliberately chose not to cross-examine Plaintiff regarding his DFEH and EEOC 

questionnaires contained in Plaintiff's production of documents. 
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Yet, at the summary judgment hearing Defendant feigned surprise at the 

presentation of Plaintiff's DFEH questionnaire to the Court because it was not in 

Plaintiff's DFEH file. (EOR 158, 159) Defendant failed to disclose to the Court that 

the document had been produced over a year prior in discovery and Defendant 

never contested the  authenticity of the document. In fact, PG&E's motions did not 

address the fact that the DFEH questionnaire document was produced by Plaintiff 

within the first 33 days of discovery. PG&E did not disclose to the Court that it had 

in excess of an entire year to conduct discovery on the document, and chose to not 

take any discovery on it.   Accordingly, Defendant's claim of “sandbagging” was 

belied by the numerous questions PG&E directed to Plaintiff in his deposition 

about FMLA approval and the stark failure of Defendant to cross-examine Plaintiff 

on the factual allegations set forth in his administrative charges concerning race. 

(EOR 54-74).

CONCLUSION

In order to address the cause of the District Court's errors identified in 

Appellant's Opening Brief, it is essential that this Court review documents filed 

and evidence submitted to the District Court that overwhelmingly contradict 

Appellee's counsel's claims that (a) it knew nothing of Appellee's FMLA/CFRA 

interference as a basis for the Wrongful Termination in Violation of Public Policy 
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claim; and (b) that Employee No. 22's attendance was dissimilar to that of 

Appellant's.  Appellee's Motion to Strike should therefore be denied. 

Respectfully submitted, 

Dated: November 28, 2014 SMITH PATTEN

       /s/    Dow W. Patten               
SPENCER F. SMITH, ESQ. 
DOW W. PATTEN, ESQ. 
353 Sacramento Street, Suite 1120
San Francisco, California 94111
Telephone (415) 402-0084
Facsimile (415) 520-0104
Attorneys for Appellant
RICHARD VELOZ
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CERTIFICATE OF SERVICE 

I hereby certify that on this 28th day of November, 2014, I electronically 

filed the foregoing with the Clerk of the Court for the United States Court of 

Appeals for the Ninth Circuit by using the appellate CM/ECF system. All counsel 

of record are participants in the case who are registered CM/ECF users will be 

served by the appellate CM/ECF system.   

Dated:  November 28, 2014         /s/ Dow W. Patten       
Dow W. Patten 
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