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I.  INTRODUCTION

 This appeal highlights a tendency amongst the district courts to grant 

summary judgment, not on the record developed through discovery, but on post-

discovery argumentative and sham declarations.  By preparing declarations of 

interested witnesses after the close of discovery, savvy attorneys can tailor the 

language to ensure that the non-moving party has no opportunity to controvert the 

characterization of facts and documents uncovered in the discovery process.  

Appellant fell victim to this dangerous game in the District Court, and this appeal 

presents this Court with the opportunity to provide direction to the district courts to 

correct this particular abuse of the summary judgment process.

From 1984 until 2012, Sara Viteri-Butler ("Viteri-Butler") was an employee 

of the University of California Hastings College of Law (“UC Hastings”). Her job 

duties included tracking and organizing files UC Hastings' student's financial aid 

documents.  In 2012, UC Hastings eliminated Viteri-Butler's position in a 

reduction-in-force.  Eighteen days after Viteri-Butler's position was eliminated, the 

Financial Aid Department hired 25-year-old Caucasian Rosanna Woods at a higher 

salary than Viteri-Butler, and then redistributed most of Viteri-Butler's 

responsibilities to Rosanna Woods.

Although Viteri-Butler was told by UC Hastings personnel that there was a 

reduction-in-force at UC Hastings, she did not have personal knowledge of such a 
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reduction at the time her position was eliminated. When Viteri-Butler became 

aware of the hiring of Rosanna Woods, she filed the instant action with the hopes 

of being reinstated to her position.

Through discovery, Viteri-Butler uncovered uncontroverted evidence that no 

actual reduction-in-force occurred, that was no cost savings were achieved by the 

alleged reduction-in-force, and that the impact of the alleged reduction-in-force 

overall had a dramatically stronger impact upon the older and Hispanic staff.  

Appellee countered this evidence at the District Court with its own 

interpretation of the facts based exclusively on the declarations of interested UC 

Hastings employees after the close of discovery1.  Specifically, these witnesses 

1    The following facts were alleged by Appellee in the Answering Brief but cite 
only to interested witness declarations:

"Chancellor Wu told Academic Dean Marshall, as he told all the division heads, to 
decide what positions she judged best for reduction and elimination in her division, 
according to what she judged best to achieve the overall goals of the Strategic Plan, 
and he told her to do so in a manner that was lawful. (2EOR 435:22-436:4 
[Marshall Decl] ; 2EOR 426:4-13 [Wu Decl]). "

"At the time Academic Dean Marshall was considering her decision about 
reductions in the Financial Aid Department, the department had five budgeted 
positions, four of which were filled. (2EOR 404:10-13 [Bisesi Decl] ; 2EOR 
437:17-20 [Marshall Decl])".

The 'reduction' of four filled positions to four filled positions is not logical. The 
department in fact did not go through a reduction in force. Eliminating an un-filled 
position should not constitute a true reduction in force.  

"To implement Chancellor Wu's instructions, Academic Dean Marshall consulted 
with the Associate Academic Dean and the Department Heads in the Academic 

2
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submitted declarations interpreting the facts uncovered; i.e., that that no one filled 

Viteri-Butler's position, and that her former duties were not assigned exclusively to 

Woods.  As set forth in the Opening Brief, throughout discovery, Viteri-Butler 

attempted to discover contemporaneous documents related to these witnesses' 

deposition testimony only to be stonewalled by UC Hastings.  As a result, the 

District Court was left with a distorted, argumentative record that was woefully 

inadequate for summary judgment.

II.  LAW AND ARGUMENT

A. Discrimination

1. Proper Standard Of Review For Discrimination Claims.

Division, asking each to make recommendations to her as to specific position 
eliminations and/or reductions. (2EOR 436:5-437:2 [Marshall Decl]; 2EOR 403:4-
19 [Bisesi Decl])".

"As to the Financial Aid Department, Academic Dean Marshall analyzed the 
functions of each of the five budgeted positions in the department. The primary 
question was: as to each position in the department, if it were eliminated, which of 
the other position could effectively perform that position's work? The point of the 
questions as to enable Academic Dean Marshall to determine which of the position 
was least essential to operations. (2EOR 435:22-439:3; 2EOR 403:10-404:22)".

"Academic Dean Marshall did not know that Plaintiff had a health condition 
regarding her eyes, or that she had taken or might need to take medical leave. Ms. 
Bisesi did not disclose that information to Academic Dean Marshall, nor did 
Human Resources Director Marie Hairston. (2EOR 439:10-15;  2EOR 413:25-28; 
2EOR 406:3-9)".

Indeed, all of pages 10, 11, and 13 of Appellee's Answering Brief cite only to 
interested witness declarations.

3
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To set forth a prima facie case of age discrimination using circumstantial 

evidence, a plaintiff usually must establish that: (1) he or she was a member of a 

protected age class (i.e., at least forty years old); (2) he or she suffered an adverse 

employment action; (3) he or she was qualified for the job or promotion; and (4) 

the employer gave the job to a younger employee.  Pierson v. Quad/Graphics 

Printing Corp., 749 F.3d 530, 536 (6th Cir. 2014). This burden "is not onerous." 

Texas Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248, 253, 101 S. Ct. 1089, 67 L. 

Ed. 2d 207 (1981). Indeed, it is "easily met." Cline v. Catholic Diocese of Toledo, 

206 F.3d 651, 660 (6th Cir. 2000) (quoting Wrenn v. Gould, 808 F.2d 493, 500 (6th 

Cir. 1987)).

In the instant case, UC Hastings does not contest the first three elements of 

Viteri-Butler's prima facie case. Rather, UC Hastings asserts that a "sufficiently 

younger" "similarly situated" individual did not replace Viteri-Butler because her 

position was eliminated.  

In the reduction-in-force context, the Third Circuit Court of Appeals has 

stated that to establish the fourth element of a prima facie case under the ADEA, "a 

plaintiff must demonstrate that the employer retained a sufficiently younger 

similarly situated employee." Monaco v. Am. Gen. Assurance Co., 359 F.3d 296, 

301 (3d Cir. 2004).  This retained individual, however, "does not need to be 

situated identically to satisfy the fourth element of plaintiff's prima facie case . . . ."

4
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Id. at 305. Rather, when the plaintiff holds a "unique position" within the corporate 

structure, the employee may satisfy the fourth element of the prima facie case "by 

demonstrating that the remaining responsibilities of [his] position were transferred 

to persons outside the protected class." See Torre v. Casio, Inc., 42 F.3d 825, 830-

31 (3d Cir. 1994) (reformulating the fourth element of the prima facie case in light 

of the circumstances of that case).

In the instant case, Viteri-Butler was fifty-four (54) years old when her 

position was eliminated. (EOR 179). Viteri-Butler held a unique position because 

she was the only Financial Aid Assistant at UC Hastings. (EOR 217). Viteri-Butler 

demonstrated that UC Hastings redistributed most of her responsibilities to a 

younger employee: Rosanna Woods, age twenty-five (25),  within 18 days of 

eliminating Viteri-Butler's position.  (EOR 179, 252).  Because Viteri-Butler was 

twenty-nine (29) years older than Woods, Woods would qualify as a "sufficiently 

younger," "similarly situated" employee.  Furthermore, during the time Viteri-

Butler's position was being considered for elimination, UC Hastings was hiring 

seventeen (17) total employees under the age of fifty (50) during the “strategic 

plan” for positions at UC Hastings (EOR 174-179; 219-263).2

2   See Kersten v. Loudon County Bd. of Educ., 2014 U.S. Dist. LEXIS 157954, 18-
19 (D. Tenn. 2014) – where the district court denied summary judgment for School 
that laid off teacher because alleged reduction in class size.  There the Court stated 
in relevant part: “[a]dditionally, defendant's claim that the rising third-grade class 
for the 2010-2011 school year was smaller in number than the previous class—thus 
necessitating the asserted reduction in third-grade teachers—is supported only by 
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UC Hastings counters Viteri-Butler's evidence with its own interpretation of 

the facts. Specifically, UC Hastings avers that no one filled Viteri-Butler's position, 

nor were her former duties solely to Woods. (EOR 439:17- 440:15; 414:16-23; 

405:12-14).  In short, the parties are merely arguing the facts regarding whether 

Viteri-Butler's responsibilities were transferred to "sufficiently younger," "similarly 

situated" employees.    As such, it is apparent that summary judgment is 

inappropriate because a jury would be required to weigh the respective testimony 

and assign credibility. See Doe v. Luzerne Cnty., 660 F.3d 169, 175 (3d Cir. 2011) 

(noting that at summary judgment "[t]he court may not . . . weigh the evidence or 

make credibility determinations because these tasks are left for the fact finder."); 

see also Doe v. C.A.R.S. Prot. Plus, 527 F.3d 358, 365 (3d Cir. 2008) (explaining 

that plaintiff's prima facie burden is not intended to be particularly difficult, since 

the statements of Assistant Principal Amburn and Principal Malone. Yet Assistant 
Principal Amburn conceded in her deposition that the projected reduction in third 
grade students had no basis in any written document, and she could neither 
specifically recall the number of rising third-grade students versus existing third-
grade students nor point to a document that would contain those numbers. It is 
notable that the factual basis underlying defendant's asserted need to reduce the 
number of third-grade teachers turns on the credibility of Assistant Principal 
Amburn and Principal Malone, and there is documentary evidence that, viewed in 
the light most favorable to plaintiff, calls their statements into question. See Noble 
v. Brinker Int'l, Inc., 391 F.3d 715, 724 (6th Cir. 2004) (credibility assessments are 
the province of the trier of fact). On this evidence, a reasonable trier of fact could 
find not only that plaintiff's position was not truly eliminated, but that plaintiff was 
in fact replaced by Mr. Harp in satisfaction of the traditional fourth prong of the 
prima facie case test.”

6
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"[t]he prima facie phase of discrimination litigation merely serves to raise a 

rebuttable presumption of discrimination by 'eliminating the most common 

nondiscriminatory reasons for the employers' treatment of a plaintiff.'") (quoting 

Tex. Dept. of Cmty. Affairs v. Burdine, 450 U.S. 248, 253-54, 101 S. Ct. 1089, 67 L. 

Ed. 2d 207 (1981)). Ergo, the court must employ the rest of the balancing test.

In Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133 (2000), the 

Supreme Court held that "a plaintiff's prima facie case, combined with sufficient 

evidence to find that the employer's asserted justification is false, may permit the 

trier of fact to conclude that the employer unlawfully [discriminated]." Id. at 148. 

The Court reasoned that "once the employer's justification has been eliminated, 

[discrimination] may well be the most likely alternative explanation." Id. at 147. 

2. The District Court Erred in Applying the Standard of Review.

First, the District Court erred by considering evidence it was required to 

disregard. Under the applicable standard of review, the court "must disregard all 

evidence favorable to the moving party that the jury is not required to believe." 

Reeves, 530 U.S. at 151 (citation omitted).

Several of the declarations submitted by the Appellee were inadmissible 

because the declarations contradict prior deposition testimony. Under the sham 

affidavit rule, "a party cannot create an issue of fact by an affidavit contradicting 

his prior deposition testimony." Yeager v. Bowlin, 693 F.3d 1076, 1080 (9th Cir. 
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2012) (quoting Van Asdale v. Int'l Game Tech., 577 F.3d 989, 998 (9th Cir. 2009)). 

Allowing such affidavits "would greatly diminish the utility of summary judgment 

as a procedure for screening out sham issues of fact." Id. (quoting Kennedy v. 

Allied Mut. Ins. Co., 952 F.2d 262, 266 (9th Cir. 1991)).   

For example, the Declaration of Chancellor and Dean Frank Wu was 

submitted on December 5, 2013, 225 days after his deposition was taken on April 

23, 2013, and over two weeks after discovery closed. In his Declaration, Dean Wu 

for the first time, described how he told the division heads that he would take 

responsibility for the final actions and decision by the College.  Previously, Dean 

Wu had testified that the final decisions were made by him. Nowhere had he 

previously mentioned his assuming responsibility of the other division heads. 

Dean Wu further declared on December 5, 2013 that Dean Marshall did not 

indicate that she considered the race, national origin or ancestry, age, gender and/or 

medical condition/disability of Plaintiff when making the decision to eliminate 

Viteri-Butler's position.  Because the District Court cited to scant evidence when it 

granted Defendant's Motion for Summary Judgment, Plaintiff cannot determine if 

these facts were considered by the the District Court.  However, the District Court 

did reference matters in the declaration.  For example, the District Court stated, 

"Dean Marshall explains in a declaration filed in support of Hastings' motion how 

she made the decisions regarding layoffs within the Academic Division." (EOR 4). 
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It is unclear from the Order whether this sentence is contradictory to Dean Wu's 

deposition testimony where he testified that it was him who "made the final 

decisions as to which positions would be closed." (EOR 199). The District Court 

again contradicts sworn testimony by Dean Wu when it wrote, "Hastings notes that 

Dean Marshall, the person who made the layoff decision, is herself a member of a 

minority race, and is older than plaintiff." (EOR 13). The District Court made over-

arching statements based on the Declaration of Chancellor Wu, Dean Marshall, 

Assistant Dean Bisesi, and HR Director Hairston. Explicitly, the Court wrote, 

"Hastings has provided declaration from Chancellor Wu, Dean Marshall, Assistant 

Dean Bisesi, and HR Director Hairston describing the implementation of the 

Strategic Plan (including the decision to reduce staff salaries and positions), the 

staff reduction process, and the method of determining who would be laid off..." 

(EOR 14). 

The Declaration of Academic Dean Shauna Marshall was submitted on 

December 5, 2013, 220 days after her deposition was taken on April 29, 2013 and 

over two weeks after discovery closed. In her declaration, Marshall, for the first 

time, describes how she talked about the functions of each of the five positions 

with Ms. Bisesi.  In her deposition, Ms. Marshall testified, that she "asked if other 

members of her staff could cover the work if employee should leave", asked about 

9
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the need for five positions, and financial information about using temps. (EOR 

142-143, 171, 149-150, 316-317.) 

The Declaration of Human Resources Executive Director Marie Hairston 

was submitted on December 6, 2013, 57 days after her deposition as a percipient 

witness and 25 days after her deposition as a 30(b)(6) expert witness. The 

declaration was submitted over two weeks after discovery closed. In her 

declaration Hairston for the first time explains how "some of the positions vacated 

by the volunteers for VSIP were subsequently filled, as these particular positions 

were deemed of such operational significance that they could not be eliminated or 

remain unfilled." (EOR 410). This statement contradicts Hairston's 30(b)(6) 

deposition testimony where she testified “no” in response to the question, "Were 

any of those positions filled the following year?" (SER 308) Concerning VSIP 

positions, Hairston appeared unprepared to adequately answer and stated that she 

would speak to one specifically. (Id.) Because the District Court cited to no 

evidence when it granted Defendant's Motion for Summary Judgment Plaintiff 

cannot determine if these facts were considered by the the District Court. 

The Declaration of Assistant Dean and Director of Financial Aid Linda 

Bisesi was submitted on December 6, 2013, 149 days after her deposition (July 10, 

2013) was taken and over two weeks after discovery closed.  In her declaration, 

Bisesi for the first time declares that she discussed the functions of each of the five 

10
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budgeted positions in her department with Academic Dean Marshall. Ms. Bisesi 

specifically states in her deposition testimony that she expressed to Marshall that 

her department required all five positions and that she could not afford to lose any 

personnel. Ms. Bisesi even suggested alternatives including a reduction in salary 

for some members of her team. (EOR 142-143; EOR 193). Bisesi also declares that 

she does believe that Dean Marshall was correct as a matter of business judgment 

in selection the Financial Aid Assistant position for elimination. Ms. Bisesi does 

not outright state this in her deposition testimony. Furthermore, paragraph 13 of 

Bisesi's declaration is misleading. (EOR 405.) Bisesi declares that the number of 

positions in the department have remained reduced from five to four positions. 

This misstates the actual filled positions in the department. While it is true that 

there were five budgeted positions, one position, that position filled by Rosanna 

Woods following Plaintiff's lay-off, had been vacant for some time. Therefore, the 

department maintained the number of four positions. (EOR 237, 252.)  Because the 

District Court cited to scant evidence when it granted the Motion for Summary 

Judgment,  Appellant cannot determine if these facts were considered by the the 

District Court.

Second, the District Court erred by making credibility determinations. See 

Reeves, 530 U.S. at 150 (stating that "the court . . . may not make credibility 

determinations"). Several times in the court's order, the District Court 

11
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impermissibly credited the declarations of interested Hastings employees, such as 

crediting the testimony of Marshall regarding her lack of consideration of race or 

age when selecting Viteri-Butler's position for layoff. (EOR 2, 10).  Both Marshall 

and Wu testified to this notion, and the jury would be entitled to completely 

disregard their testimony, as these UC Hastings employees were not disinterested 

witnesses. Additionally, the District Court improperly credited the testimony of 

Hairston and Bisesi. (EOR 4, 10, 11).

Third, the District Court did not construe the facts and draw all reasonable 

inferences from the facts in Viteri-Butler's favor.  See Reeves, 530 U.S. at 150 

(stating that "the court must draw all reasonable inferences in favor of the 

nonmoving party").  Importantly, on the issue of whether Viteri-Butler was 

subjected to a sham reduction in force , the District Court gave no credence to her 

evidence at summary judgment that (1) no cost savings were obtained (EOR 222, 

252); (2) that the same number of employees were in Financial Aid after the 

alleged RIF as before the alleged RIF (EOR 222, 252); and (3) the only objective 

analysis of the position stated that no positions could be eliminated (EOR 142-

143). See Id. at 152 ("[T]he court disregarded critical evidence favorable to 

petitioner—namely, the evidence . . . undermining respondent's nondiscriminatory 

explanation."). The Court did not view the evidence in the light most favorable to 

Viteri-Butler, particularly her evidence that older and Hispanic employees bore the 

12
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brunt of the alleged RIF (EOR 174-179, 219-263); that UC Hastings went on a 

hiring spree of younger non-Hispanic workers during the “strategic plan” (EOR 

174-179, 219-263), and that the decision-makers considered race and years with 

Hastings during the selection process (EOR 180-188). Instead, the court 

impermissibly viewed the evidence in the light most favorable to UC Hastings—

that the demographics of the alleged RIF were statistically insignificant (EOR 12-

15), that the memo about the age of employees was really a different memo (Id.), 

and that the hiring spree had nothing to do with the alleged RIF (Id.).  These errors 

by the District Court elevated the post-discovery explanations of the interested 

witnesses above the documentary evidence and deposition testimony.  

In conclusion, in determining whether to grant Hastings's renewed motion 

for summary judgment, the District Court impermissibly weighed the evidence, 

made credibility determinations, and considered evidence which a jury would be 

entitled to disregard. See Id. at 150-51.

3. The Evidence Was Legally Sufficient to Allow A Reasonable Juror 
To Find That The RIF Was Pretext For Discrimination. 

The parties dispute whether Viteri-Butler produced substantial evidence to 

demonstrate pretext. A plaintiff may establish pretext by showing that the 

employer's articulated reason for its conduct is false or unworthy of credence. See 

Laxton v. Gap Inc., 333 F.3d 572, 578 (5th Cir. 2003).  As explained above, "a 
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plaintiff's prima facie case, combined with sufficient evidence to find that the 

employer's asserted justification is false, may permit the trier of fact to conclude 

that the employer unlawfully [retaliated]." Reeves, 530 U.S. at 148. Therefore, 

whether Viteri-Butler raised triable issues of material fact as to pretext is essential  

to this Court's determination of whether the District Court committed error.

A plaintiff can demonstrate that an employer's reason is pretextual in various 

ways. See Patterson v. McLean Credit Union, 491 U.S. 164, 187, 109 S. Ct. 2363, 

105 L. Ed. 2d 132 (1989) ("The evidence which petitioner can present in an 

attempt to establish that respondent's stated reasons are pretextual may take a 

variety of forms.") (citations omitted), superseded on other grounds by statute, 

Civil Rights Act of 1991, 42 U.S.C. § 1981; see also Ramos v. Roche Prods., Inc., 

936 F.2d 43, 48 (1st Cir. 1991) ("Pretext can be exposed in several different 

ways."). In the failure-to-promote context, the Supreme Court has instructed that a 

plaintiff may seek to demonstrate that an employer's reason was pretextual by, for 

instance, "showing that she was in fact better qualified than the person chosen for 

the position." Patterson, 491 U.S. at 187-88.  However, the Court held that "[t]he 

District Court erred . . . in instructing the jury that in order to succeed [plaintiff] 

was required to make such a showing. There are certainly other ways in which 

[plaintiff] could seek to prove that respondent's reasons were pretextual." Id. at 

188.  The Court concluded that a plaintiff "may not be forced to pursue any 

14
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particular means of demonstrating that respondent's stated reasons are pretextual." 

Id.

In the present case, UC Hastings articulated a single non-discriminatory 

reason for not retaining Viteri-Butler:  in order to save money, the Financial Aid 

Department would have a reduction in force.  Viteri-Butler demonstrated through 

admissible evidence that this reason was ripe with implausibilities, inconsistencies, 

incoherencies, and contradictions to allow a reasonable factfinder to find them 

unworthy of credence.

Viteri-Butler demonstrated three inconsistencies and contradictions 

regarding UC Hastings's reduction in force plan that could cause a reasonable jury 

to find it unworthy of credence.  First, Appellant argues that UC Hastings's 

reduction in force plan did not exist; i.e., that the same number of personnel were 

employed in the Financial Aid Department before, during, and after her termination 

(EOR 237, 252).    

Moreover, if the reduction-in-force plan did exist, its purpose was to 

terminate older and Hispanic UC Hastings employees.  Viteri-Butler proffered 

specific evidence that age and length of service were considered by the decision-

makers in close proximity to the decisions. (EOR180-188).

15
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After August 2010, UC Hastings hired 12 people under the age of 40 and an 

additional five under the age of 50.3 (EOR 174-179, 219-263). UC Hastings hired 

nobody age 50 or over. (EOR 174-179, 219-263). From 2010 to 2013, the number 

of employees who were 49 or younger increased by nine, while the number of 

employees who were 50 or older decreased by 14. (EOR 174-179, 219-263).

Throughout the “Strategic Plan,” four out of the 26 total Asian4 employees 

left Hastings. (EOR 174-179, 219-263.) Only one African-American employee left, 

as well as 23.5% of Caucasian employees. Notably, 50% of the Hispanic non-

faculty employee population was no longer employed at Hastings after July 2013. 

(EOR 174-179, 219-263.)  This is all evidence that a reasonable juror could rely 

upon in coming to the conclusion that something other than a cost savings was 

afoot at Hastings. 

Second, Viteri-Butler offered evidence, which the Court was required to 

consider, that no actual savings occurred from the terminations.  Indeed, Hastings 

was spending more on its Financial Aid Department and the College as a whole 

shortly after the alleged reduction-in-force.   The salaries and wages paid to the 

3  The following statistics contain demographic information for employees who 
were included in salary budgets provided by Appellee. (EOR 174-179, 219-263.) 
These documents were provided after Appellant had deposed the individuals who 
would have been able to testify about those demographics.

4  “Asian” includes those who identified as Asian, Chinese, Filipino, Japanese, or 
Pakistani.
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four members of the Financial Aid Department staff during the 2010-2011 fiscal 

year, prior to the layoff and the hiring of Ms. Woods, totaled $301,321. (EOR 222). 

The salaries and wages paid by UC Hastings for the Financial Aid Department 

during the 2012-2013 fiscal year increased to $314,336.76. (EOR 252).

The evidence included the immediate hiring of a Caucasian replacement half 

Appellant's age after “reducing the force” (EOR 179); the passing around of age 

rankings amongst the decision-makers prior to the termination decision (EOR 180, 

181-188); Hispanic and older workers bearing the greatest burden of the 

terminations far out of proportion to their representation in the non-faculty 

workforce (EOR 174-179, 219-263); and the inability of any UC Hastings witness 

to explain what objective criteria was used to select Appellant for termination. 

(EOR 197-198, 203, 276-278, 426).

UC Hastings, by failing to evaluate the needs of the Financial Aid Office on 

the merits and instead substituting Marshall's view that the Financial Aid Assistant 

functions could be performed by higher-paid, younger individuals, was proxy for 

the actual requirements of the position. See Hazen Paper Co. v. Biggins, 507 U.S. 

604, 610 (1993) (noting that the ADEA is designed to prevent older workers from 

"being deprived of employment on the basis of inaccurate and stigmatizing 

stereotypes," such as the belief that "productivity and competence decline with old 

age.").
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Viewing the evidence in the light most favorable to Viteri-Butler, a 

reasonable jury could conclude that UC Hastings wanted to create a more youthful 

and less Hispanic face for the institution, and took affirmative steps to facilitate 

that transformation, under the guise of a reduction in force.  By pointing to 

evidence in the record that could cause a reasonable jury to disbelieve UC 

Hasting's articulated non-discriminatory reason, thereby creating a genuine dispute 

of material fact as to the credibility of that reason.  Burton v. Teleflex Inc, 707 F.3d 

417, 430 (3d Cir. 2013), (citation omitted).  The District Court came to the opposite 

conclusion only by viewing the argumentative declarations of interested witness in 

the light most favorable to UC Hastings. 

B. The Opposition Does Not Cite to Any of the Rose Factors To Determine 
Whether Hastings' Participation in the Plan is Exempt From ERISA. 

Both the District Court and Appellee shy away from the factual inquiry 

required for Hastings to avail itself of a governmental plan exemption under 

ERISA.  Rose v. Long Island R.R. Pension Plan, 828 F.2d 910, 918 (2d Cir. 1987), 

cert. denied, 485 U.S. 936, 108 S.Ct. 1112, 99 L.Ed.2d 273 (1988).  Appellee 

glosses the primary question of whether Hastings College of Law is a creature of 

statute:  it patently is not.  Although California Education Code section 92201 

provides that Hastings "is affiliated with the University of California, and is the 

law department thereof,” (emphasis added), it is beyond dispute that Hastings was 

18

  Case: 14-15656, 12/08/2014, ID: 9341594, DktEntry: 29-1, Page 23 of 27



founded outside of the UC System and its charter prohibits it from reporting to the 

UC Regents.  

The cases cited by Appellee do not suffice for purposes of ERISA analysis. 

Tafoya v. Hastings College of the Law, 191 Cal.App.3d 437, 447 (1987) held that 

the faculty meetings of the Hastings College of the Law were not subject to the 

Bagley-Keene Open Meeting Act (Cal. Gov. Code, §§ 11120-11131).  The Court in 

Regents of the University of California v. Benford, 128 Cal.App.4th 867, 875 

(2005) expressly did not resolve the question of whether the California Legislature 

may restrict plans created by the University of California.  Id. 128 Cal.App.4th at 

878.  In short, neither the District Court nor Appellee engaged in the fact-based 

inquiry that is necessary to determine whether Hastings may avail itself of the 

government plan exemption from ERISA.

The District Court did not rule upon Plaintiff's Request for Judicial Notice 

(FER 001) and did not consider Plaintiff's evidence, concerning the increases in  

the employer contributions that Hastings was facing for its long-term employees.  

(EOR 19).  A reasonable juror could conclude, viewing this evidence in the light 

most favorable to Appellant, that Hastings intended to reduce its required 

employer contributions to the UC Plan by terminating longer-term employees, and 

then if compelled to do so, re-hiring them at lower contribution rates. (FER 003, 

005).  This is especially true in light of the age demographics and tenure 

19

  Case: 14-15656, 12/08/2014, ID: 9341594, DktEntry: 29-1, Page 24 of 27



demographics which were being circulated to the decision-makers at the time of 

the terminations. (EOR 217-218, 174-179, 180-188).  Appellee offered no 

evidence other than argumentative declarations of interested persons to controvert 

this evidence.  

The District Court's conclusion that Hastings's participation in the UC 

Retirement Plan exempted Hastings's conduct from ERISA was in error and the 

matter should be remanded so that the surrounding facts and circumstances 

concerning Hastings's participation in the Plan can be determined.  

III.  CONCLUSION

Summary judgments should be granted where a moving party can 

demonstrate the lack of triable issues of material fact.  However, when the alleged 

facts are enshrined primarily in the argumentative, post-discovery declarations of 

interested witnesses, District Courts must disregard that evidence, as a jury would 

be entitled to, and rule upon the evidence taken in the light most favorable to the 

non-moving party. 

Respectfully submitted this 8th day of December, 2014.

SMITH PATTEN

_s/     Spencer Smith__
Spencer F. Smith, Esq.
Dow W. Patten, Esq.
Attorneys for Appellant

20

  Case: 14-15656, 12/08/2014, ID: 9341594, DktEntry: 29-1, Page 25 of 27



  Case: 14-15656, 12/08/2014, ID: 9341594, DktEntry: 29-1, Page 26 of 27



  Case: 14-15656, 12/08/2014, ID: 9341594, DktEntry: 29-1, Page 27 of 27


