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I. INTRODUCTION

As Chief Justice William H. Rehnquist so eloquently noted,

The founders of our Nation considered the right of trial by jury in civil cases 
an important bulwark against tyranny and corruption, a safeguard too 
precious to be left to the whim of the sovereign, or, it might be added, to that 
of the judiciary. Those who passionately advocated the right to a civil jury 
trial did not do so because they considered the jury a familiar procedural 
device that should be continued; the concerns for the institution of jury trial 
that led to the passages of the Declaration of Independence and to the 
Seventh Amendment were not animated by a belief that use of juries would
lead to more efficient judicial administration. Trial by a jury of laymen 
rather than by the sovereign’s judges was important to the founders because 
juries represent the layman’s common sense, the “passional elements in our 
nature,” and thus keep the administration of law in accord with the wishes 
and feelings of the community. O. Holmes, Collected Legal Papers 237 
(1920). Those who favored juries believed that a jury would reach a result 
that a judge either could not or would not reach. 

Parklane Hosiery Co. v. Shore, 439 U.S. 322, 343–344 (1979) (Rehnquist, C.J., 

dissenting) (footnote omitted).

Many District Courts believe that Plaintiffs in employment cases do not deserve a 

right to a jury trial because  “Plaintiff’s claims lack merit,” “Plaintiff’s claims are 

frivolous,” and the newest Twom-bal-induced mantra, “Plaintiff’s claims are 

implausible”—all incantations heard with stunning frequency in the federal district 

courts.” Hon Mark. W. Bennett 57 N.Y.L. Sch. L. Rev. 685 (2012–2013).  In her article 

criticizing federal judicial use of judge-made legal “shortcuts” to deny employment

discrimination plaintiffs their day in court, Professor Kerri Lynn Stone writes:

The question of why judges have created these shortcuts and seemingly 
confined them largely to the employment discrimination field is also of 
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seminal importance. An obvious response is that courts, and specifically 
judges, may harbor an increased skepticism, and perhaps even hostility 
toward plaintiffs alleging employment discrimination. Certainly scholars 
have posited as much. It is important to ask why this would be the case.

Kerri Lynn Stone, Shortcuts in Employment Discrimination, 56 St. Louis U. L.J. 111, 

159 (2011) (footnote omitted). “Over the years, either consciously or subconsciously, is 

it surprising that many federal judges have become jaundiced towards the merits of 

employment discrimination claims?”  Hon. Mark W. Bennet,  57 N.Y.L. Sch. L. Rev. 

685, 702 (2012–2013).  “Some even display their unfriendliness (or downright hostility) 

to employment discrimination cases on the record.”  Id. at 702.  Judge Bennett went on 

to criticize his colleague who made the following remarks:

Those are Title VII cases. Congress has created a nightmare because they 
entice anybody and everybody to file those things and entice any attorney to 
file them in the mere chance that if they win a dollar they can win attorney 
fees. So I think any Title VII cases ought to be looked at with suspicion to 
begin with because it’s a crap shoot, which everybody engages in.

Id.  The District Court in the instant action echoed the very words Judge Bennett was 

critical of when it stated on the record that this is not a “rolling crap game”  and asked 

Plaintiff's counsel “how you could ever expect to win a nickel out of this case.” 

The instant appeal highlights Plaintiffs' employment attorneys' concerns that the 

summary judgment procedure has transformed United States District judges into 

improper pretrial factfinders because of an insatiable appetite to ferret out frivolous 

claims.1  In the instant action the District Court engaged in an impermissible factfinding 
1   “When the close-of-discovery bell rings, the Rule 56 dog salivates. That almost 
instinctive response seems to be particularly marked in employment discrimination 
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process at summary judgment in a context where the District Court expressed hostility 

towards Plaintiff/Appellant and expressed skepticism regarding the Plaintiff/Appellant's 

credibility regarding his whereabouts when he requested FMLA leave.  Prior to the 

motion for summary judgment, there were no allegations of that Plaintiff was not honest 

at his deposition. 

At Veloz's deposition, the Court set the table for its factfinding inquiry into 

Plaintiff's credibility.  As a result of Veloz's counsel's proper objections to preclude 

documents not identified in PG&E's Rule 26 disclosures, not produced during discovery, 

and not authenticated by Defendant, the Court precluded any further objections during 

depositions.  The Court informally ruled during a break at the first day of Veloz's 

deposition that:  “Rule 26 does not restrict the ability of Mr. Lafayette to use the 

document in the deposition.”  This ruling contradicts the 2000 Committee notes 

regarding Rule 26 which expands the definition of “use” “beyond the Rule’s text: The 

disclosure obligation is also triggered by intended use in discovery ...: use of a document 

to question a witness during a deposition is a common example.”

This preemptive order regarding future objections demonstrated the District 

Court's mistrust of Appellant and his counsel to behave within the the bounds of 

professional conduct.  Once Plaintiff's counsel was relegated to a potted plant at the 

cases, with active encouragement of most courts of appeals . . . .” Milton I. Shadur, 
From the Bench: Trial or Tribulations (Rule 56 Style)?, Litig., Winter 2003, at 5,  
(lamenting the replacement of trial by jury with summary judgment).
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deposition, Defense counsel set about to make Appellant out to be a liar.  In addition to 

precluding objections at the deposition, the District Court required Appellant to return 

for his continued deposition one year after his first day of deposition.  At the hearing on 

summary judgment,  the Court reinforced its support for this type of factfinding process 

and stated in relevant part: “I'm so glad that in this case there were two [depositions], 

because it gave the defendant an opportunity to investigate the story and then lo and 

behold, the plaintiff's story changed dramatically from the light was red to the light was 

green.”2 (EOR 169:14-23).

2  At Veloz's first day of deposition, his counsel properly objected to the use of 
unauthenticated documents, not identified in discovery nor in PG&E's initial disclosures 
as tending to lead to confusion.  See FRE 403 901, 902 and Rule 26 2000 Committee 
Notes.   Counsel for Veloz explained: 

Mr. Lafayette has marked four exhibits so far. Three of the four exhibits are 
not Bates stamped. We don't know where they came from. And he's asking 
questions regarding -- he's using his exhibits -- his proffer is they're 
exemplars of documents that the plaintiff would have filled out had he 
applied for other jobs at the City of Santa Clara.

Our concern is, Your Honor, paragraph 20 of your standing order says that 
deponents who claim lack of recollection during their deposition but who 
later claim at trial that they have memories, there is -- their -- their memories 
have been refreshed in the interim, may be, among other things, impeached 
with their previous failures. 
Our concern is that Mr. Lafayette is marking exhibits which were not 
identified in his initial disclosures, have not been Bates stamped. That is 
what we've been objecting to.

The Judge recognized this issue and stated in relevant part: 

if it turns out that at trial his memory has changed or he now -- he 
remembers things then, well, that's -- that's -- that's life. That's the way it will 

4



At the hearing on summary judgment, the District Court expressed its hostility 

regarding Veloz's alleged reasons for taking FMLA leave:

THE COURT: Wasn't that just a total lie? 
MR. SMITH: No, your Honor. 
THE COURT: A total lie. He says he's got a sick son. It turns out that he 
didn't go to the hospital. He didn't -- and he changed his story, under oath by 
the way, only after, only after the doctor said it was a lie. Come on. 
MR. SMITH: Your Honor -- 
THE COURT: You think I just fell off the turnip truck? 
MR. SMITH: I know you haven't, your Honor. 
THE COURT: All right. Well, then how can you possibly justify this -- 
MR. SMITH: And -- 
THE COURT: -- and try to lay this case before a jury. Come on. 

(EOR 167:22-30:11).
----------------------------------------------------------

THE COURT: And what he said was: I never took him to the hospital. That 
was a lie. I told the company it was a lie. Look, they could see through this 
pattern. They could see through this pattern of what he was doing and they 
just terminated him. And to say it was based on race? Come on. I don't see it.
 

(EOR 168:25-31:6).
----------------------------------------------------------

THE COURT: Driving down to Phoenix to somebody's funeral? Come on. 
You would remember that. 
MR. SMITH: Definitely. 
THE COURT: I remember being on the road. I remember going through 

come down. He should do his best to remember whatever he can now. If he 
cannot remember, that he says, I don't remember. That's okay. 

(FER 149-151).
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Lone Pine. I remember going through Barstow, whatever you go through. I 
would remember that. And he said he remembered it. He said he had 
receipts. Ha. Then it turns out to be a total lie. 
MR. SMITH: These are all credibility issues that, again, cannot be resolved 
at this stage of the litigation, your Honor. 

(EOR 170:19-33:4).

THE COURT: What do you mean he's sick? That's why you take him to the 
doctor. 
MR. SMITH: Okay. He had an issue -- Mr. Veloz said he was taking his son 
for his heart condition, to have a checkup. 
THE COURT: I don't know. How many times can you wiggle and squirm 
like this until it just becomes ridiculous? I don't know. I've never seen a case 
with so many -- so many problems. 

(EOR 184:15-23).

----------------------------------------------------------

THE COURT: Believe me, if this case goes to trial the jury is going to 
hear it all. 
MR. SMITH: Okay. 
THE COURT: Including every single one of these things about not going 
to -- and all the that. And how you could ever expect to win a nickel out of 
this case, I don't know. But that's -- you're right, that's not the test. I agree 
with that. That is not the test. The test is the normal summary judgment 
test. 

(EOR 185:5-14).  Furthermore, the District Court expressed concern that “in light of all 

the other false statements that [Plaintiff] has made” that he  “phonied up” documents 

(EOR 167:6-12).  The Court also interjected his own independent factual confirmation 
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of facts that were cited in the record: 

There were storms. There were storms. I think -- I think I even remember 
one of those storms. I mean, they were severe storms. Yeah, you want your 
linemen to be ready to go and get the power restored to 142,000 people in 
the Bay Area. What's wrong with that? What's wrong with weekend work? I 
bet you work on weekends.

(EOR 172:3-9).  The District Court's tone and focus on the credibility of 

Plaintiff/Appellant reflects precisely the tone and tenor that Judge Bennett found so 

troubling, and it ultimately led to a  referral to U.S. Attorneys' Office and an 

unsuccessful motion by PG&E for attorneys fees in excess of $400,000.

This was all done despite the Ninth Circuit's directive that little evidence is 

required to deny summary judgment in a employment case because the ultimate question 

is one that can only be resolved through a searching inquiry – one that is most 

appropriately conducted by the factfinder, upon a full record. See Schnidrig v. Columbia 

Machine, Inc., 80 F.3d 1406, 1410 (9th Cir. 1996) (citations omitted); see also Lam v. 

University of Hawaii, 40 F.3d 1551, 1563 (9th Cir. 1994) (quoting Sisco-Nownejad v. 

Merced Community College Dist., 934 F.2d 1104, 111 (9th Cir. 1991). 

The District Court's factfinding process also contravened the Ninth Circuit's 

admonition that summary judgment is ordinarily not appropriate in an employment case 

on "any grounds relating to the merits because the crux of a Title VII dispute is the 

elusive factual question of intentional discrimination." Warren v. City of Carlsbad, 58 

F.3d 439, 443 (9th Cir. 1995); cert. denied, 516 U.S. 1171, 116 S. Ct. 1261, 134 L. Ed. 
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2d 209 (1996). See also Taybron v. City & County of San Francisco, 341 F.3d 957, 959 

n.2 (9th Cir. 2003) (holding, in the context of an employer's summary judgment motion 

on plaintiff's Title VII claims, that the district court erred in "weighing . . . the evidence 

and making findings rather than focusing on whether genuine issues of material fact are 

in dispute").

The District Court's factfinding process also contravened the Supreme Court 

admonition that in discrimination cases, an employer's true motivations are particularly 

difficult to ascertain, thereby making such factual determinations generally unsuitable 

for disposition at the summary judgment stage. See U.S. Postal Service Bd of Governors 

v. Aikens, 460 U.S. 711, 716, 103 S. Ct. 1478, 75 L. Ed. 2d 403 (1983).

The District Court also erroneously struck exhibits, produced by Defendant in 

discovery and  Plaintiff submitted in support of his Opposition.  Discovery has become 

more complicated, in part because of changes in information technology that turned it 

into e-discovery, and in part because discovery is in many cases focused on creating 

evidence to support or oppose summary judgment motions. 

THE COURT: That was in that mish-mash that you gave me attached to 
your declaration. It was incomprehensible. So if that's what you're referring 
to, you can't. You can't come -- it's either in the record or it's not. We're not 
going to get new material now. 
MR. SMITH: It's not new material, your Honor. It is in the record. The 
issue is what years were we talking. 

(EOR 175:3-16).   

8



As set forth in the Opening Brief and in the discussion below, it is clear as a 

matter of law that Appellant properly pled all of his claims, Appellee had notice of the 

factual basis for all of the claims, Appellant could produce evidence sufficient to meet 

the prima facie elements of his claims, and the parties had a genuine dispute about 

PG&E's proffered non-discriminatory reasons for disciplining and ultimately terminating 

Mr. Veloz for taking FMLA/CFRA protected leave.  Appellant should not be denied his 

day in Court because the District Court believes he is not a credible witness. 

II. LAW & ARGUMENT

A. The District Court Must Be Reversed Because It Imposes 
Unprecedented Requirements on Tameny Claims.

 
The result of the District Court's ruling is that unless a Plaintiff includes a separate 

claim for a statutory violation, no Tameny claim can lie based upon the public policies 

expressed in the statute.   This is an unprecedented new burden imposed by the District 

Court upon Tameny claims. 

As set forth below, both California law and persuasive authority3 indicate that 

pleading the facts that implicate public policy to which a Tameny claim must be tethered 

3 Last year, New York's highest court identified the pleading requirements for wrongful 
termination claims: “[F]or pleading purposes, the complaint need not specify the 
actual law, rule or regulation violated, although it must identify the particular 
activities, policies or practices in which the employer allegedly engaged, so that the 
complaint provides the employer with notice of the alleged complained-of conduct.” 
Webb-Weber v. Cmty Action for Human Servs., Inc., 23 N.Y.3d 448, 15 N.E.3d 1172, 
992 N.Y.S.2d 163 (2014).   The complaint here identified identified the discipline for 
sick leave usage that underlies Veloz's Tameny claim.  (EOR 507). 
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is the sine qua non of pleading a claim for Wrongful Termination in Violation of Public 

Policy.

1. California Law Recognizes Tameny Claims Without Being Paired 
With A Separate Statutory Claim. 

No California authority holds that a Plaintiff must allege a separate statutory claim 

(under FEHA, CFRA, or otherwise) in order to bring a Wrongful Termination In 

Violation of Public Policy Claim.   Indeed, in the seminal case of  Tameny v. Atlantic 

Richfield Co., 27 Cal. 3d 167, 170 (Cal. 1980), there were no statutory claims available 

to the Plaintiff, who sought relief under the common law for discharge for refusing to 

violate the Sherman Antitrust Act and a Consent Decree involving Arco.  27 Cal. 3d at 

173.   The Plaintiff in Tameny brought no statutory claims.  Id.   Yet the absence of a 

stand-alone statutory claim by Appellant here is what the District Court found fatal to 

Appellant's Tameny claim:

THE COURT:  [T]his is not like a rolling crap game where you can bring 
things up at the last minute.  There are procedures.
. . .

And I'm going to give the other side a chance to explain it right now.  Who 
wants to address this?

Show me in the complaint where you have a claim that calls out the 
Family Medical Leave Act.

MR SMITH:  We don't, your Honor.

. . .

10



THE COURT:  The rules are there to provide due process to both sides.  
That is the essence of due process.  

And you're trying to impose on them a brand new claim that's never been 
pled before and never was in the joint case management statement and just 
bring it out of nowhere.  No. That's not the way we work.  

(EOR 166:1-167:5; emphasis added).  The Court's Omnibus Order reiterated this 

unprecedented restriction on Tameny claims: “The complaint never referred to a claim 

for relief under the FMLA or CFRA.” (EOR 18:20-21).  “It is now too late to add a 

FMLA or CFRA claim.”  (EOR 19:23-24).  Appellant never attempted to add a FMLA or 

CFRA claim in this matter; rather, he identified it as a public policy against terminating 

employees for using sick leave.  

2. Green v. Ralee is Controlling Precedent.  

The Answering Brief attempts to distinguish Green v. Ralee Engineering Co., 19 

C.4th 66  on the facts, without avail4.  In Green, the California Supreme Court upheld a 

Court of Appeal reversal of summary judgment on a Wrongful Termination claim where 

the appropriate statute was not identified until the plaintiff's opposition to summary 

judgment.  The Court had “considered defendant's contention that during the pretrial 

discovery phase plaintiff failed to produce the appropriate statutes to support his 

assertion at the summary judgment stage, but properly concluded that plaintiff had 
4  The Answering Brief's citations to out-of-circuit authorities are wholly inapposite.  
For example,  Keene v. Thompson, 232 F.Supp.2d 574, 584 (M.D.N.C. 2002) did not 
involve a Tameny claim.  Neither did Diaz Rivera v. Browning-Ferris Industries of 
Puerto Rico, Inc., 626 F.Supp.2d 244, 261 (D. Puerto Rico 2009).  Both these cases 
involved FMLA interference or retaliation claims as such.
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adequately identified several relevant [statutes] as part of his opposition to summary 

judgment.”  Id. at 74.  The Court “properly held that plaintiff met his burden to provide 

the specific statutes and regulations on which he based his claim.”  Id. at 84 (noting that 

clearly a claim that does not identify the factual basis of its wrongful termination 

allegations at summary judgment will prevail on summary judgment).

The defendant in Green argued that the plaintiff “did not give defendant proper 

notice that it violated any federal law.”  Id. at 85. The court held: 

We cannot agree.  By informing defendant that he believed it was shipping 
defective parts for use in passenger aircraft, plaintiff gave defendant 
adequate notice that his concern involved potentially significant public 
policy matters because the FAA requires manufacturers to establish quality 
control procedures for the component parts they produce.  Thus, unlike 
some cases in which an employer's violation of its own internal procedures 
does not implicate public policy, the internal quality control procedures at 
issue in this case are part of a statutory and regulatory scheme established 
by Congress and the FAA, designed to ensure the manufacture of safe 
aircraft. 

Id. at 85 (internal citations omitted).  In much the same way as the FAA 

regulations at issue in Green are strong public policies that were implicated by 

the employer's internal controls, so too are the FMLA/CFRA obligations 

implicated here by PG&E's use of its sick leave and floating holiday policies 

against Appellant.  
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3. PG&E Litigated FMLA/CFRA Compliance and Was Not 
Prejudiced.

PG&E's own Fed. R. Civ. P. 26(a) disclosures identified FMLA as relevant to the 

instant action by listing three witnesses whose sole purpose was to provide information 

regarding Appellant's “FMLA Materials Sent to Plaintiff” and “Plaintiff's Applications 

for FMLA leave.” (EOR 61:13-21).

PG&E questioned Veloz at his deposition about his FMLA usage (SER 000196:2-

000197:7), not just once, but repeatedly:

Q.  You were absent from work on March 14 through March 31? Really? 
You were absent all that time? 
. . .
Q. (Reading) All but two days were for sick leave.None of the sick leave 
usage was covered under FMLA. Did I read that right? 
. . .
Q. Is that true, none of that sick leave was – that looks like about two weeks 
of sick -- more than two weeks of sick leave.  Are you telling me that that 
more than two weeks of sick leave, none of that was covered by FMLA?
. . .
Q . But are you telling me none of it was covered by FMLA?
. . .
Q.  Did any of it get approved as FMLA leave?
. . .
Q.  I'm asking you about this statement here. You see, the statement in here 
says, (reading) All but two days were for sick leave. None of the sick leave 
usage was covered under FMLA.

(SER-000227-000228).  

Q. Okay. So now, after you got your written reminders, did you take effort 
to -- to try and get those days off? Those February days off that we've been 
discussing. Okay? For family medical leave? 

A. I don't recall. I don't remember specific dates, times that I had called for 
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FMLA. I just know that sometimes when I -- when I had FMLA approval, 
that PG&E would discipline me on that. 

 Q. Well, I don't know about that, but -- 

 A. Well, I know for sure there's been a few times where I had my FMLA 
approved, and I had gone in, and Lee had questioned me on top of having 
my FMLA approved. And he would ask me more questions on top of -- 
after already getting approved, I just don't see how employees don't have a 
certain line of privacy where an employer can invade the privacy and keep 
asking questions . . .

(SER-000442, emphasis added).  PG&E cannot deny that its counsel repeatedly 

questioned Veloz about his medical leave at deposition and was repeatedly asked about 

his applications for FMLA.  (EOR 70, 247-250, 318, 231-322, 399, 444)5.

4. Coleman, McKinney, and Tenet Are Inapposite Because Veloz Has
Not Asserted Any New Claim.

The Answering Brief also cites to Coleman v. Quaker Oats Co., 232 F.3d 1271, 

1292 (9th Cir. 2000), where this Court refused to allow an amendment of the pleadings 

in a disparate treatment age discrimination case to include disparate impact.  The Court 

held:

Thus, we hold that the plaintiffs, who clearly stated ADEA claims of 
disparate treatment but sought also to pursue claims of disparate impact, 
were required either (1) to plead the additional disparate impact theory in 
their complaints, or (2) to make known during discovery their intention to 
pursue recovery on the disparate impact theory omitted from their 
complaints. 

5  Veloz explicitly analyzed at length FMLA/CFRA specifically as a basis for the 
Tameny claim in mediation materials, and counsel for Veloz informed the District Court 
of this fact in order to avoid manifest injustice during the hearing on PG&E's Motion for 
Attorneys' Fees.  (FER 155; 159-183).
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Id. at 1294.  The present case differs from the facts of Coleman in two important ways.  

First, the public policy underlying Veloz's Tameny claims is not a new claim; rather it is 

the public policy source.  Second, PG&E's counsel questioned Veloz at length about his 

FMLA paperwork, his FMLA approvals and requests, and Veloz responded, “I don't 

remember specific dates, times that I had called for FMLA.  I just know that 

sometimes when I -- when I had FMLA approval, that PG&E would discipline me 

on that.”  (SER-000442, emphasis added).  Appellant's testimony made clear that 

Appellant was challenging the discipline issued to him on the grounds that the absences 

were covered by FMLA. 

Nowhere in the record before the District Court, nor in the Answering Brief does 

PG&E indicate what evidence it was precluded from taking that it needed to counter 

Appellant's Tameny claim.  PG&E deposed Appellant on two occasions, deposed his 

son's doctors, subpoenaed his son's medical records, and Veloz's current and former 

employers.  PG&E has not articulated any prejudice for having to defend the Tameny 

claim's public policy under the public policies expressed in FMLA/CFRA.  

The plaintiff in McKinney v. American Airlines, Inc., 641 F.Supp.2d 962, 982-83 

(C.D. Cal. 2009) attempted to assert a new CFRA claim at summary judgment.  Id.  This 

is in stark contrast to Veloz identifying the statutes setting forth the public policies to 

which his Tameny claim is tethered.   The plaintiff in Tenet Healthsystem Desert, Inc., 

requested leave to amend to include a new contract claim.  Tenet Healthsystem Desert, 
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Inc. v. Fortis Ins. Co., Inc., 520 F.Supp.2d 1184, 1197 (C.D. Cal. 2007).  As such, it is 

similarly unhelpful and inapposite.

B. Appellant's Prima Facie Case Was Supported By Evidence.  

1. Proof That Veloz Was Qualified For the Position.

The second element of a prima facie case of discrimination requires a showing of 

that the employee was qualified for the position. Cornwell v. Electra Cent. Credit 

Union, 439 F.3d 1018, 1028 (9th Cir. 2006); see also St. Mary's Honor Center v. Hicks, 

509 U.S. 502, 506 (1993); Aragon v. Republic Silver State Disposal, 292 F.3d 654, 659 

(9th Cir. 2002); Davenport v. Riverview Gardens Sch. Dist., 30 F.3d 940, 944 (8th Cir. 

1994).    As set forth in Appellant's Opening Brief, in discrimination in discipline cases, 

the conduct for which the employee was disciplined is not part of the prima facie case 

analysis.  Davenport, 30 F.3d 944.  The Answering Brief concedes this point by failing 

to address Davenport or the argument at all.   

Moreover, the record of Plaintiff's performance (the “Positive Discipline Log” or 

“PD Log”) does not indicate any work performance issues (EOR 478; SER 587).  

Appellant's PD Log entries are targeted towards attendance.  Id.  Combined with the 

uncontested evidence that Veloz worked for PG&E for ten (10) years and was promoted 

to a Journeyman Lineman (EOR 118, 294, 307), Appellant offered uncontested 

evidence, taken in the light most favorable to Appellant, of the second element of the 

prima facie case.
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2. Proof That Similarly-Situated Non-Hispanics Were Treated More
Favorably.  

a.   The Focus is on Similar Conduct at the Prima Facie Stage.

A comparison to “similarly situated” individuals is relevant to both a plaintiffs' 

prima facie case and proof of pretext. Hawn v. Executive Jet Mgmt., Inc., 615 F.3d 1151, 

1158 (9th Cir. 2010). However, “these inquiries constitute distinct stages of the 

McDonnell Douglas burden-shifting analysis.” Id. The burden at the prima facie stage is 

much less than at the pretext stage. Id. The Ninth Circuit “generally analyze[s] an 

employer's reasons for why employees are not similarly situated at the pretext stage...not 

the prima facie stage.” Id. at 1159 ( citing Vasquez v. County of Los Angeles, 349 F.3d 

634, 641 (9th Cir. 2003)).

As Judge Chen stated in Keller-McIntyre v. College of HHS, 2006 U.S. Dist. 

LEXIS 89799, 2-3 (N.D. Cal. Nov. 29, 2006):

First, the Court rejects the University's argument that a similarly situated 
employee is limited to an employee who had the same supervisor, was 
subject to the same standards, and engaged in the same conduct. 
"[S]imilarly situated does not require that the employees be identically 
situated. The employees need not necessarily have the same supervisor, be 
subject to the same standards, and engage in the same conduct. The 
relevance of such factors depends on the circumstances and nature of the 
case. The critical question is whether the plaintiff and the other employee 
are similarly situated in 'all material respects.'" Bowden v. Potter, 308 F. 
Supp. 2d 1108, 1117 (N.D. Cal. 2004)  "The issue of similarly situated 
status is … fact specific and defies a mechanical or formulaic approach." 
Id. Second, the question of whether an employee is similarly situated is 
ordinarily a question of fact for the jury. See id.; see also George v. Leavitt,  
407 F.3d 405, 414 (D.C. Cir. 2005) ("Whether two employees are similarly 

17



situated ordinarily presents a question of fact for the jury.'"); Lunini v. 
Grayeb, 395 F.3d 761, 770 n.6 (7th Cir. 2005) ("[A]s a general matter, 
whether individuals are similarly situated is a factual question for the 
jury."); Mandell v. County of Suffolk, 316 F.3d 368, 379 (2d Cir. 2003) 
(stating that the question of whether an employee is similarly situated to the 
plaintiff is ordinarily a question of fact for the jury). If the Court were to 
adopt the University's proposal, then it would be preempting the jury's role 
as factfinder.

In Impey v. Office Depot, Inc., 2010 U.S. Dist. LEXIS 75527 (N.D. Cal. July 27, 2010) 

the Court recognized that resolving the factual inquiry of whether a coworker was 

similarly situated, whether the coworker’s level of discipline was more lenient than 

Plaintiff's, and other relevant questions regarding this individual, are matters subject to 

reasonable disagreement and therefore for the jury. Id. 

Despite the foregoing authorities, the District Court here applied a rather 

mechanical test, based solely on the self-serving declarations of interested witnesses:  

[N]o reasonable jury could conclude that Mr. Veloz has established that 
similarly situated non-Hispanic employees were treated differently.  Indeed, 
“Plaintiff had more than twice the number of absences of any other lineman 
in his work group, and no other lineman had multiple [written reminders] or 
a [decision making leave] related to attendance.” (citation omitted). 

(EOR 026:20-24).   The manifest error in this conclusion is two-fold:  (1) Employee #22 

was not in Mr. Veloz's work group, and (2) the non-discipline of Employee #22 proves 

that Employee #22 was treated more favorably.

These nearly illegible PG&E-produced records identified Employee #22, a non-

Hispanic who had a very similar number of absences as Veloz, over the time period at 
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issue in this case.  (EOR 131).   Employee #22 did not receive any discipline at all for 

this number of absences.  (EOR 135). 

Furthermore, the District Court failed to recognize that the parties' varying 

accounts of the number of absences of Employe #22 created an archetypal genuine issue 

of material fact for trial.

As set forth in the tables at Section (C)(2)(a), infra, at the hearing on summary 

judgment, counsel for PG&E proffered numbers for Employee #22's absences that 

varied wildly from those offered by Veloz.   This is a quintessential dispute over a 

material fact:  how many absences did the Caucasian comparator (Employee #22) have 

over the same time period?  The District Court resolved this issue as a failure of 

Plaintiff's proof. In its ruling, the Court stated: 

[N]o reasonable jury could conclude that Mr. Veloz has established that 
similarly situated non-Hispanic employees were treated differently.  Indeed, 
“Plaintiff had more than twice the number of absences of any other lineman 
in his work group, and no other lineman had multiple [written reminders] or 
a [decision making leave] related to attendance.” (citation omitted). 

(EOR 026:20-24).   Again, the manifest error in this conclusion is two-fold:  (1) The 

Court accepted a self-serving declaration based on hearsay from an interested witness 

that does not directly address Employee #22 , and (2) the non-discipline of Employee 

#22 proves that Employee #22 was treated more favorably.
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b.  The District Court Abused Its Discretion In Refusing To 
Consider Evidence of Similarly-Situated Comparators, Including 
Employee #22.

The District Court's characterization of the attendance records produced by PG&E 

and offered by Plaintiff as proof of disparate treatment was made clear throughout the 

hearing and in the Court's Omnibus Order granting summary judgment.  The Court 

labelled PG&E's records a “mish-mash” and accused Veloz's counsel of “larding” the 

record. (EOR 025).  Such characterizations do little to further the legal analysis required 

for cases to be decided on their merits. 

i. Well-Established Ninth Circuit Precedent Authorizes The 
Use of Documents Produced By the Moving Party Without 
Further Authentication.

The District Court disregarded the evidence about Caucasian Employee #22 based 

upon its erroneous view that the records must be authenticated, citing Orr v. Bank of 

America, NT &SA 285 F.3d 764, 773 (9th Cir. 2002) (“Orr”).  (EOR 26:7-9).    Because 

all the evidence presented concerning Employee #22 was produced by PG&E, under 

well-established Ninth Circuit authority, no further authentication was necessary6.  

Documents produced by a party in discovery are authentic, but authentication 

under this method is limited to circumstances when the document is produced by the 

party-opponent. See Maljack Prods., Inc. v. Good Times Home Video Corp., 81 F.3d 881, 

889 n. 12 (9th Cir. 1996).  See Haack v. City of Carson City, 2012 U.S. Dist. LEXIS 
6 See Orr, 285 F.3d at 777 n. 20.  Furthermore, to the extent that the Exhibits were 

illegible or unusable, that fault must lie at the feet of the party producing the 
information, PG&E, and its counsel.
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120137, 20, 2012 WL 3638767 (D. Nev. Aug. 22, 2012).   That is what occurred here 

when Veloz offered the attendance and discipline records produced by PG&E.  (EOR 

25:22-24; 174:21-177:4).  

"Documents produced in response to discovery requests are admissible on a 

motion for summary judgment since they are self-authenticating and constitute the 

admissions of a party opponent." Anand v. BP W. Coast Products LLC, 484 F. Supp. 2d 

1086, 1092 (C.D. Cal. 2007); see also Architectural Iron Workers Local No. 63 Welfare 

Fund v. United Contractors, Inc., 46 F. Supp. 2d 769, 771-72 (N.D. Ill. 1999); CoreLink 

v. Phygen, LLC, 2014 U.S. Dist. LEXIS 172104, 6 (E.D. Mo. Dec. 12, 2014).   

Documents produced during discovery that are on the letterhead of the opposing, 

producing party are authentic per se for purposes of Federal Rule of Evidence 901. See 

Cent. Weber Sewer Improvement Dist. v. Ace Fire Underwriters Ins. Co., 2014 U.S. Dist. 

LEXIS 16839, 22, 2014 WL 495152 (D. Utah Feb. 6, 2014).

 ii. The 2010 Amendments to Rule 56 Mandate That The 
District Court Consider PG&E's Time Records Submitted 
In Discovery. 

Fed. R. Civ. P. 56 governs the procedure by which the court must review 

objections to the admissibility of evidence presented in connection with a motion for 

summary judgment.   As the Court explained in ForeWord Magazine, Inc. v. OverDrive, 

Inc., 2011 U.S. Dist. LEXIS 125373, 4-5, 2011 WL 5169384 (W.D. Mich. Oct. 31, 2011) 

the 2010 amendments to Rule 56, 
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eliminated the unequivocal requirement that documents submitted in 
support of a summary judgment motion must be authenticated. Rather, 
the amended Rule allows a party making or opposing a summary 
judgment motion to cite to materials in the record including, among 
other things, "depositions, documents, electronically stored 
information, affidavits or declarations" and the like. Fed. R. Civ. P. 
56(c)(1)(A). If the opposing party believes that such materials "cannot 
be presented in a form that would be admissible in evidence," that 
party must file an objection. Fed. R. Civ. P. 56(c)(2)  Significantly, the 
objection contemplated by the amended Rule is not that the material 
"has not" been submitted in admissible form, but that it "cannot" be. 
The comments to the 2010 amendments make it clear that the drafters 
intended to make summary judgment practice conform to procedure at 
trial. 

Id.  The court in  Honnevk v. Farmers New World Life Ins. Co., 2013 U.S. Dist. LEXIS 

179895, 4-5, 2013 WL 6839605 (E.D. Cal. Dec. 20, 2013) explained the procedure for 

striking evidence under Rule 56(c)(2).  The Court explained that “Rule 56(c)(2) requires 

that a party who opposes a proffer of evidence in a Rule 56 motion on the basis of its 

non-admissibility shoulder the burden to show that the evidence “cannot be presented in 

a form that would not be admissible as evidence.” (quoting Rule 56(c)(2)). The Honnevk

court noted that “it routinely waives issues of hearsay and authentication for purposes of 

determining the existence of an issue of material fact unless the objecting party can 

show that the issues of hearsay and authentication cannot  be overcome.”7  The Honnevk 
7   This approach is consistent with this Court's ruling in Fraser v. Goodale, 342 F.3d 
1032 (9th Cir. 2003) wherein the Ninth Circuit clarified that the focus of concern in 
determining the admissibility of evidence in the context of a Rule 56 motion is not the 
form of the evidence, it is the admissibility of the evidence at trial. See id. at 1036 ("[a]t 
the summary judgment stage, we do not focus on the admissibility of the evidence's 
form. We instead focus on the admissibility of its contents").
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Court  further explained:

This court has always interpreted Rule 56(c)(2) to require that an objection to 
a proffer of evidence on the ground of inadmissibility must be based on the 
impossibility of producing the evidence in a form that would be admissible at 
trial. This court has never interpreted Rule 56 to require that the evidence 
alleged be admissible in the form presented at summary judgment. As a 
result, objections to evidence based on hearsay or lack of authentication are 
routinely waived in the absence of a showing that there is no way the 
evidence could be presented at trial that would overcome those objections.

Id.   Here, PG&E ultimately produced the attendance records of linemen in Area 3 after 

months of meeting and conferring, and the preparation of joint discovery letters to a 

Magistrate Judge (EOR 528, 529)8.    The attendance data for other lineman was 

requested in Appellant's Rule 34 Request No. 17 (served March 4, 2013), which sought 

the attendance data of other lineman in Area 3.   PG&E produced the records only after 

the filing of a joint letter in November, 2013.  These attendance records could readily be 

authenticated at trial, as they were produced by PG&E from PG&E information 
8  On March 4, 2013, Veloz first propounded Fed. R. Civ. P. 34 requests that sought 
comparator information to which Plaintiff lacked access as an employee—namely 
attendance records of other linemen.  (EOR 075-083).  For six months, Appellant's 
counsel met and conferred through written correspondence and in-person meetings, and 
finally had to file a motion to compel, even though PG&E's counsel later admitted that 
the information was available at “the press of a button.”  In total, PG&E successfully 
stonewalled Plaintiff regarding the discovery of Employee # 22.

PG&E's attempts to limit comparator evidence to that gathered from the Edenvale 
substation was part of a studied tactic of PG&E's outside counsel.  After being 
compelled by Judge Ryu's Order on March 13, 2014, PG&E provided information— 
after the close of discovery—regarding 11 other non-Hispanic employees (including 7 
Caucasians, 3 Asians, and 1 Native American) who had the same number or more 
absences than Veloz in 2012 and did not receive discipline. PG&E's obstructive 
discovery tactics precluded Appellant from conducting any further discovery on these 
comparators.  (EOR 040-053). 
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systems.

However, even after the 2010 amendments, several District Courts in the Ninth 

Circuit still require documents to be authenticated at summary judgment, despite the fact 

that the documents could be authenticated at trial.  See Carroll v. Holder, 2011 U.S. Dist. 

LEXIS 152158, 5, 2011 WL 7091804 (D. Or. Sept. 30, 2011); Haack v. City of Carson 

City, 2012 U.S. Dist. LEXIS 120137, 19, 2012 WL 3638767 (D. Nev. Aug. 22, 2012); 

Kyko Global Inc. v. Prithvi Info. Solutions Ltd., 2014 U.S. Dist. LEXIS 77396, 13, 2014 

WL 2511627 (W.D. Wash. June 4, 2014).  This Court should provide guidance to the 

District Courts on this matter and  remand this matter based upon a clear abuse of the 

Court's discretion.  

C. Veloz's Substantial Evidence of Pretext.  

1. PG&E Failed To Proffer Any Evidence Supporting A Legitimate 
Reason For Not Issuing Discipline To Employee #22 For Similar 
Absences.  

Rather than shoulder its burden at summary judgment and meet the evidence 

proffered by Plaintiff  that Employee No. 22 had an attendance record similar to Plaintiff 

and 11 other linemen who had as much or more unavailability as Plaintiff in 2012,9  

PG&E dissembled:
9  As set forth in the Patten Declaration, Defendant could have prevailed in this 
argument if its stonewalling of comparator discovery had remained unchallenged.  
PG&E engaged in an enormous effort and fanned the flames of litigation in order to 
avoid having to produce Caucasian Employee No. 22's attendance or identifying the 11 
non-Hispanics, only producing the information after multiple efforts to compel 
discovery of other linemen's attendance in PG&E's former Area 3, and a Court order 
regarding the same. (FER 046-053).
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THE COURT:  Was this a lineman, No. 22?  What was his position?

MR. LAFAYETTE:  There –

THE COURT:  We don't know.

MR. LAFAYETTE:  We don't know.

THE COURT:  Is that because you refused to produce it in discovery?

MR. LAFAYETTE:  Absolutely not, your Honor. 

(EOR 187:7-14).  The assertion that “we don't know” is false and reflects a serious lack 

of candor towards the Court.  PG&E knows who it employs and what positions they 

hold.  PG&E produced Employee No. 22's time records in response to Plaintiff's Request 

No. 17 seeking lineman's attendance records. (EOR 87, 88).    

Rather than come forward with any evidence why Employee No. 22 was not 

disciplined, PG&E only argued that Employee No. 22 was not a comparator, and made 

contrary assertions concerning the attendance record of Employe No. 22:  

THE COURT:  He said that he had – No. 22 was comparable and he named 
some other people who had a lot of absenteeism and they didn't get fired.  
So what do you say to that?

MR. LAFAYETTE:  He's not presented any evidence on that.  He said – he 
sat up here and he said that.  But let's take a look at what we're talking 
about.

The documents that he refers to, which has not been authenticated by 
anyone, which has not been told what it really means or what it is.  They 
just throw this stuff up here and they say something about it, but it's nothing.
But here did what we do know.  For No. 22, in 2011 he had 93.5 days of 
absence.  Plaintiff had 240.
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In 2012 plaintiff had 152.  This guy, 24.  

I don't know where they are getting their numbers from and they haven't 
told you-- 

THE COURT:  Where are you getting your numbers from?

MR. LAFAYETTE:  I counted them.

THE COURT:  Are they in the summary judgment record?

MR. LAFAYETTE:  It's – it's – yes.  We did.

THE COURT:  What declaration can I find that?

MR. LAFAYETTE:  We just used what they said.  We looked at the 
documents that they said and we counted it. 

(EOR 186:1-24).   These were PG&E's time and attendance records that it used to pay 

Employee #22, not some document created by Veloz.  PG&E entire candor towards the 

District Court on this issue is troubling.   

2. Veloz Offered Substantial Evidence of Pretext Creating A 
Genuine Issue of Material Fact for Trial on The Question of 
Pretext.

a. No Discipline of Employee #22.

After a six month-delay, and only after the submission of discovery letters to a 

Magistrate did PG&E produce the attendance records and discipline of the score of 

lineman in Plaintiff's group. (FER 046-052).   These nearly illegible records identified 

Employee #22, a non-Hispanic who had a very similar number of absences as Veloz, 

over the three-year period at issue in this case.  (EOR 131).   Employee #22 did not 
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receive any discipline for this number of absences.  (EOR 135). 

Furthermore, the District Court failed to recognize that the parties' varying 

accounts of the number of absences of Employe #22 created an archetypal genuine issue 

of material fact for trial.  Counsel for PG&E stated, “In 2012 Plaintiff had 152.  This 

guy, 24.  I don't know where they are getting their numbers from.”  (EOR 186:13-15).  

At the same hearing, counsel for Veloz proffered the following numbers: “The only 

employment records we do have is from 2010 to 2012.  If you look at Employee 22's 

time off and compare it with Mr. Veloz's time off for that time period, Mr. Veloz was off 

113 days, and he received two written reminders, a DML and eventually terminated.  For 

the same time frame Employee 22 was off 109, 109-1/2 days.  . . . Employee 22 was 

never disciplined for attendance.” (EOR 175:21-176:4). 

VARIOUS ASSERTIONS ABOUT VELOZ'S ABSENCES

PLAINTIFF'S
COUNSEL

GARY LAFAYETTE BRADLEY
DECLARATION

113 over 3 years 152 over 3 months in 2012
and

240 in 2011

More than twice as many as 
anyone else in the workgroup
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VARIOUS ASSERTIONS ABOUT EMPLOYEE #22's ABSENCES

PLAINTIFF'S
COUNSEL

GARY LAFAYETTE BRADLEY
DECLARATION

109.5 over 3 years 93.5 in 2011
and

24 over 3 months in 2012
total over two years = 117.5

n/a

The foregoing tables demonstrate a quintessential dispute over a material fact:  

how many absences did the Caucasian comparator (Employee #22) and Appellant have 

over the same time period?10  The District Court resolved this issue as a failure of 

Plaintiff's proof, and instead chose to rely upon the a conclusory paragraph in the self-

10  PG&E's counsel continues playing fast and loose with the absences in its Answering 
Brief, claiming that “[b]eginning in 2011, Veloz began to take numerous sick days in 
conjunction with weekends, holidays, and planned vacation days; a pattern PG&E 
eventually could not ignore.” In building its “pattern” argument, however, PG&E 
willfully misconstrues Veloz's “days off” or fails to provide factual cites. 

PG&E claims that Veloz took “10 straight days off work” from January 15-24, 2011: the 
weekend (January 15-16); the Martin Luther King, Jr. holiday (January 17); a scheduled 
vacation day (January 18); and four sick days (January 19-24).  (Answering Brief, p. 7; 
SER 553, 569 574, 600).  The evidence presented does not clearly establish that Veloz 
was required to work on either the weekend of January 15-16, or January 22-23, for 
which he was not actually marked “Sick.” (See SER 569).   At most, this arguably 
represents four—not 10—“days off,” when subtracting weekends, a paid company 
holiday (id.), and a concededly scheduled vacation day. 
 
PG&E asserts that “Veloz made a three day weekend by taking Monday, February 14, 
2011 off as a sick day following the weekend of the 12th and 13th.”  (Answering Brief, 
p. 7; SER 553, 569 575, 600).  Again, PG&E's proffered evidence does not show that 
Veloz was required to work on that weekend, hence he had only one day “off.”  
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serving declaration of an interested witness, Yvonne Bradley: 

[N]o reasonable jury could conclude that Mr. Veloz has established that 
similarly situated non-Hispanic employees were treated differently.  Indeed, 
“Plaintiff had more than twice the number of absences of any other lineman 
in his work group, and no other lineman had multiple [written reminders] or 
a [decision making leave] related to attendance” (Bradley Decl., ¶11) 

(EOR 026:20-24).   The manifest error in this conclusion is two-fold:  (1) the declaration 

cited in support of the “twice the number of absences” language was contradicted by 

PG&E's own counsel and the actual time records, and (2) the non-discipline of 

Employee #22 proves that discipline for attendance is rare, and that Employee #22 was 

treated more favorably11.

b.  No Discipline of 11 Other Non-Hispanic Linemen With The 
Same Unavailability as Veloz for 2012.

Appellant also referred the District Court to eleven (11) other non-Hispanic 

linemen in Area 3 who had as much or more unavailability as Plaintiff in 2012, yet 

received no discipline of any kind. (EOR 176, 177; EOR 051).

c. Defense Counsel's Attempts To Limit The Comparator Pool
to A Statistically Insufficient Sample Should Have Resulted 
in An Adverse Inference.

 It took Appellant six months of meeting and conferring, numerous letters and 

meetings, and finally a motion to compel for PG&E to produce what its counsel later 

11  Additionally, the District Court did not address and PG&E never refuted the relative 
calculations on sick relative and vacation time, with Employee No. 22 using 51 days 
sick relative and 50 vacation versus Veloz's 14 days sick relative and 33 days vacation 
usage. (EOR 176:5-8).
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admitted could be had with “the press of a button.”12  By refusing to produce data from 

its Area 3 until after the close of discovery, PG&E achieved a delay of more than 120 

days in stonewalling even the discovery of Employee No. 22. (FER 46-52).  This 

stonewalling also unreasonably limited the pool from which statistical data could be 

drawn.  Rather than all of Area 3 (with more than 100 linemen), Appellant was relegated 

to a workgroup of roughly twenty linemen (EOR 046-051).  

PG&E's studied tactic of stonewalling comparator discovery13 limited the pool of 

linemen to a statistically insufficient sample. See Sengupta v. Morrison-Knudsen Co., 

Inc., 804  F.2d 1072, 1075 (9th Cir. 1986) (pool of 30 is too small for statistical proof).  

The Ninth Circuit has held that it is error for a trial court to impose a “same supervisor” 

requirement on the admissibility of statistical evidence.  Earl v. Nielsen Media Research, 

Inc., 658 F.3d 1108, 1115 (9th Cir. 2011); Hawn v. Executive Jet Mgmt., Inc., 615 F.3d 

1151, 1157 (9th Cir. 2010). There was no legitimate basis for PG&E's stonewalling of 

Area 3 comparator information, and an adverse inference should have been drawn in this 

12  As set forth in the Patten Declaration in Opposition to Motion for Fees (FER 36-58), 
Defendant could have prevailed in this argument if its stonewalling of comparator 
discovery had remained unchallenged.  PG&E engaged in an enormous effort and 
fanned the flames of litigation in order to avoid having to produce Caucasian Employee 
No. 22's  attendance or identifying the 11 non-Hispanics, only producing the 
information after multiple efforts to compel discovery, and a Court order regarding the 
same. Id. 

13  Indeed, PG&E and Mr. Lafayette were admonished concerning this exact discovery 
tactic by Judge Tigar in November 2013 in the Ingram v. PG&E matter.  (See Case No. 
12-cv-02777-JST, U.S.D.C.N.D. Cal., Dkt #128).  
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regard. 

d. The Supervisor's Animus Towards Veloz. 

Plaintiff testified that he was singled out for excessive scrutiny of his requests for 

FMLA leave, he was yelled and cursed at by his Supervisor, and was eventually 

terminated because he was an Hispanic requesting sick leave (FER 22:16-24). Plaintiff 

was the only Lineman in Area 3 ever disciplined for attendance  (EOR 43:15-44:11). 

Plaintiff was the only PG&E employee subjected to Decision Making Leave for 

attendance (Id.).  He was the only PG&E employee terminated in the last 25 years at 

PG&E for attendance, even though at least 11 non-Hispanics had comparable numbers 

of absences at the time Plaintiff was terminated.  (EOR 043, 044, 051).  Kirk was angry 

that Veloz had reported him to the Ethics and Compliance Hotline, and complained 

about Veloz's complaint in the grievance proceedings. (FER 24).

e. Union Personnel Found The Discipline Too Harsh And 
That Kirk Should Not Supervise Veloz. 

Shop Steward Mr. Shea Moore not only witnessed the extreme behavior of MR. 

Kirk towards Veloz and his expressions of animus, but was of the opinion that Veloz's 

disciplines, which ultimately led to his termination, were too harsh. (EOR 325:23-25). 

Mr. Moore also testified that Mr. Kirk and Plaintiff did not get along, that Lee Kirk used 

profanity when he told Plaintiff to get out of his office, and that Lee Kirk should not 

have been supervising Plaintiff. (EOR 310:12-312:25). 
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f. Veloz Had Numerous Days of Unused Vacation And Sick 
Leave Available At The Time of Termination. 

Veloz also presented evidence at summary judgment that he had numerous days of 

accrued vacation and sick leave available at the time PG&E terminated his employment.   

(EOR 507, FER 065, 111). 

g. Veloz Provided Doctor's Notes For The Absences.

Plaintiff provided doctors notes and any necessary documentation requested of 

him to support his leave usage. (EOR 267-272; 425-441). 

h. Evidence That Non-Hispanics Took Days Off Without 
Notice and Received No Discipline. 

Veloz offered evidence that his non-Hispanic co-workers took days off without 

giving notice and received no discipline. (FER 16:22-17:3).   Kirk granted a Caucasian 

employee's request in 2011 for personal time off with no question, but denied Veloz's 

request and disciplined him. (FER 18:2-12). 

i. PG&E Placed Veloz on DML While An FMLA Request 
Was Outstanding And Requested Corporate Security 
Investigate While Another FMLA Request Was Pending. 

PG&E Labor Relations Employee Yvonne Bradley admitted in deposition that 

PG&E put Veloz on a DML while his FMLA request was pending, and on a later 

request, put in an order or PG&E corporate security to investigate Veloz. (EOR 340:18-

341:83:9).  PG&E offered no evidence that it had engaged in this type of adverse action 
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against Caucasians. 

j. Veloz's Caucasian Co-Worker Sean Ferguson Did Not 
Receive Discipline for Not Working The Mandatory 
Overtime For Which Veloz Was Disciplined.  

One of the issues raised by PG&E with respect to Veloz's attendance was Veloz 

not working a mandatory overtime shift in March of 2011 (EOR 150:14-20).  Veloz 

offered evidence of Sean Ferguson, his Caucasian counterpart who also did not work the 

mandatory overtime (EOR 370:14-371:1).  Ferguson received no discipline, while Veloz 

was placed on a DML.  (Id.; EOR 43,44).

k. Veloz's Supervisors Require Proof of Absence No Other 
PG&E Employee Is Subjected To.

PG&E admitted after the close of discovery that no other PG&E lineman in Area 

3 was required to submit proof of every absence. (EOR 45:2-26).  Veloz's second-level 

supervisor Dennis Olivier recanted his testimony in deposition after categorically 

denying that he ever suggested that an employee be required to provide proof of a 

bereavement leave. (FER118-120).  Olivier also testified that he did not recall asking 

corporate security to tail anyone else other than Veloz. Id. 

3.     The District Court Relied on Impermissible After Acquired 
Evidence in Its Ruling. 

        
  a.     Veloz's Motion for Summary Adjudication on PG&E's 

Sixteenth Affirmative Defense of Unclean Hands.
         

Although the District Court ruled the motion moot, given its ruling on PG&E's 
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Motion for Summary Judgment (EOR 38),  Plaintiff brought his own motion for 

summary adjudication of PG&E's affirmative defenses.  (FER 59-82).  In opposition to 

that motion, PG&E argued that three events constituted evidence in support of its 

Sixteenth Affirmative Defense of “unclean hands”:    

(1) That Plaintiff allegedly lied to HR about a cardiologist appointment 
02/26/11;

(2)  That Plaintiff allegedly lied to his supervisor about an emergency room 
visit with a friend 02/27/11;

(3)  That Plaintiff allegedly lied about his uncle's funeral in March, 2011.

(FER 145, 146).  Each of these admittedly after-acquired allegations or facts were 

discussed at length by the Court in its Omnibus Order.  (EOR 007-011).  By PG&E's 

own admission, these allegations could not have formed the basis for the termination of 

Veloz's employment, since they were not discovered until after the termination. (FER 

145, 146).   Furthermore, even if the Court found that Plaintiff lied it would be improper 

to consider the lie to determine liability. McKennon v. Nashville Banner Pub'n Co., 513 

U.S. 352, 358-60, 130 L. Ed. 2d 852, 115 S. Ct. 879 (1995) (after-acquired evidence not 

admissible to determine liability even where admitted by the plaintiff). See Fulkerson v. 

AmeriTitle, Inc., 64 Fed. Appx. 63, 65 (9th Cir. 2003)  This confusion of what the 

decisionmaker knew at the time of the decision to terminate versus the after-acquired 

evidence and characterizations of counsel so permeates the hearing and the Court's 

Omnibus Order, that this Court must reverse and remand.  
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D. Causation Is A Question of Fact in Retaliation Claims.

Causation in retaliation claims may be proven either by direct evidence or by 

circumstantial evidence.  Jordan v. Clark  847 F.2d 1368, 1376 (9th Cir. 1998).  

Appellant proffered both types of evidence to the District Court.     

Direct evidence of retaliatory animus was presented in Lee Kirk's exclamations:  

“He filed a complaint against me!” (EOR 74) and “The issue with Rich is he takes care 

of his son.” (EOR 228)

 Circumstantial evidence of causation was presented in the timing of further 

discipline.  Shortly after Veloz's summer 2011 complaints to the Ethics and Compliance 

hotline, Shea Moore spoke with Ethics and Compliance and confirmed that Kirk was 

“making mistakes in terms of how he talks with Rich...refuses to answer questions as to 

why [Veloz] is being disciplined...telling him to get out of the office and refusing to talk 

to [Veloz] or listen to [Veloz].” (EOR 307, 312).   Following this complaint, Veloz 

received a Coach and Counseling from his supervisor, Kirk. (EOR 478)  Shortly 

thereafter, Yvonne Bradly contacted Corporate Security to request they investigate Veloz 

for obtaining company benefits improperly. (EOR 339-341).  A reasonable jury could 

rely on this evidence to find that retaliatory animus caused the adverse actions suffered 

by Appellant.  

"[C]ausation can be inferred from timing alone where an adverse employment 

action follows on the heels of protected activity." Van Asdale v. Int'l Game Tech., 577 
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F.3d 989, 1002 (9th Cir. 2009); Villiarimo v. Aloha Island Air, Inc. 281 F.3d 1054, 1065 

(9th Cir, 2002). A jury can find retaliation even if the agent denies direct knowledge of a 

plaintiff's protected activities. See Renz v. Grey Adver., Inc., 135 F.3d 217, 222 (2d Cir. 

1997). “What-did-he-know-and-when-did-he-know-it questions are often difficult to 

answer, and for that reason are often inappropriate for resolution on summary 

judgment.” Hernandez v. Spacelabs Med., Inc., 343 F.3d 1107, 1113-1114 (9th Cir. 

2003).  Accordingly, there was sufficient evidence for a reasonable jury to infer that 

Veloz's complaints about Kirk were a substantial cause for his termination. 

1. A Jury Would Be Entitled To Disregard PG&E's Claim of No 
Causation.

In response to Veloz's evidence of causation, PG&E offered only the self-serving 

declarations of interested witnesses, disclaiming any retaliatory animus.  (EOR 531-

642).  A jury would be entitled to completely disregard that evidence14.  Accordingly, the 

District Court erred when it ruled that Veloz cannot establish causation in his retaliation 

claim and the Judgment below should be reversed and remanded. 

14  Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 151 (2000)(“[A]lthough the 
court should review the record as a whole, it must disregard all evidence favorable to the 
moving party that the jury is not required to believe. That is, the court should give 
credence to the evidence favoring the nonmovant as well as that ‘evidence supporting 
the moving party that is uncontradicted and unimpeached, at least to the extent that the 
evidence comes from disinterested witnesses.”)
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III. CONCLUSION

Based on the foregoing reasons, Appellant respectfully requests that this Court 

reverse and remand the District Court's order grant of summary judgment for further 

proceedings.

Respectfully submitted this 21st day of January, 2015.

SMITH PATTEN

/s/ Spencer Smith                            
SPENCER F. SMITH, ESQ.
DOW W. PATTEN, ESQ.
Attorneys for Appellant
RICHARD VELOZ
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