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I. INTRODUCTION

This appeal concerns unionized employees' "Hobson's Choice" in a 

contractual wage dispute: wait for non-judicial relief prescribed by federal law, 

or file a lawsuit during pending contract negotiations.  Having not received their

bargained-for wages under the applicable collective bargaining agreement, 

Plaintiff-Appellants Arthur Smith, IV ("Smith"), Richard Tran ("Tran"), and 

Aaron T. Moody ("Moody") (collectively, "Appellants") brought a "hybrid" 

claim for breach of contract against United Airlines, Inc. ("United"), and for 

breach of duty of fair representation against the International Association of 

Machinists and Aerospace Workers and International Association of Machinists 

and Aerospace Workers Local Lodge 1781 (union defendants-appellees herein 

referred to as "IAMAW") under the Railway Labor Act.  The District Court 

below ruled in favor of Appellees, dismissing the action as untimely and for 

failure to state a claim.     

As demonstrated below, IAMAW and United (collectively, "Appellees") 

held Appellants' greivance in limbo through the ratification of a new collective 

bargaining agreement, which did not address Appellants' unpaid wage issue.  

Only at that time did Appellants realize that neither IAMAW nor United would 

provide them appropriate resolution.  While their claims accrued then, they 

nonetheless should not be penalized now for doing exactly what federal law 

encourages them to do.  See Galindo v. Stoody Co., 793 F.2d 1502, 1510 n.4 
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(9th Cir. 1986) ("[T]he policy of non-judicial resolution of labor disputes should

outweigh the policy of prompt resolution of labor disputes in cases where the 

pursuit of contractual remedies would toll the statute for only a few months.").  

As stated below, this Court should reverse the District Court and remand 

Appellants' timely claims, which though sufficiently pleaded, could have been 

remedied by leave to file an amended complaint.    

II. STATEMENT OF JURISDICTION

The District Court had federal question jurisdiction over Appellants' 

Breach of Duty of Fair Representation claim pursuant to 28 U.S.C. §§ 1331, 

1337(a), 2201, 2202, and 29 U.S.C. § 185.  The District Court had supplemental

jurisdiction over Appellants' related Breach of Contract claim pursuant to 28 

U.S.C. § 1367.  This Court has jurisdiction pursuant to 28 U.S.C. § 1291.

On December 5, 2014, the District Court granted Appellees' motions to 

dismiss Appellants' Second Amended Complaint ("SAC"), and entered final 

judgment.  Appellants timely filed a Notice of Appeal on December 29, 2014.  

See Fed. R. App. P. 4(a)(1)(A).  

III. STATEMENT OF ISSUES

1. Whether the District Court committed reversible error by finding 

Appellants lacked a sufficient factual basis to support the timely filing of 

their underlying action, as their grievances were held in abeyance until 

until the approval of the new collective bargaining agreement?

2
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2. Whether Appellants sufficiently pleaded facts to demonstrate that 

Appellee IAMAW breached its Duty of Fair Representation by acting in a

discriminatory and/or arbitrary manner, thus presenting a valid "hybrid" 

claim under the Railway Labor Act against Appellees?

3. Whether the District Court committed reversible error by not permitting 

Appellants leave to amend even though they proferred to include the 

exact information that the District Court reasoned was missing from the 

SAC? 

IV. STATEMENT OF THE CASE

A. STATEMENT OF FACTS

Appellants sought class certification for each of their claims under Fed. 

R. Civ. P. 23 on behalf of the approximately 100 individuals employed by 

United as Ramp Servicemen at the San Francisco International Airport ("SFO") 

from 2011 until December 2013 who performed Lead Ramp Serviceman duties 

without receiving the commensurate pay, longevity, or seniority.  (EOR 11, 12, 

¶¶ 1, 6, 9).

1. Facts Common to All Appellants  

Smith, Tran, and Moody are current United employees and IAMAW 

members who work at SFO as Lead Ramp Servicemen.  (EOR 14, ¶¶ 21, 22, 23,

28).  Following United's October 2010 merger with Continental Airlines, Inc., 

the combined workforce of Ramp Servicemen became represented exclusively 
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by IAMAW.  (EOR 14-15, ¶¶ 28-30).  The terms and conditions of Appellants' 

employment with United were governed by the company-wide collective 

bargaining agreement entitled the "2005-2009 Agreement" (the "Agreement").  

(EOR 15, ¶ 31).

In 2011,  Smith, Tran, and Moody began working at SFO as Ramp 

Servicemen, earning hourly wages of $13.26, $13.26, and $15.15, respectively.  

(EOR 15, ¶ 32).  Pursuant to the Agreement, the job responsibilities1 of Ramp 

Servicemen include servicing aircraft at ramps and terminals, as well as 

servicing aircraft and automotive equipment with fuel, lubricants, and related 

supplies.  (EOR 15, ¶¶ 33-35).  Under the Agreement, Lead Ramp Servicemen 

perform the same job duties as Ramp Servicemen but may also be required to 

lead and direct the work of up to 12 employees of lower classifications, and to 

give instruction and training to employees of the same or lower classification.  

(EOR 16, ¶¶ 37-38).  The collective bargain agreement required Lead Ramp 

Servicemen to be paid an increased2 hourly wage of $21.19 per hour between 

2011 and November 2013.  (EOR 17, ¶ 42). 

Between 2011 and November 2013, Appellants were required to perform 

Lead Ramp Serviceman duties at SFO without receiving the applicable 

1  The duties of a Ramp Serviceman are subject to a preexisting "Letter 
Agreement" but not to any rights of seniority.  (See EOR 16, ¶ 36).    
2  Per the Agreement, Ramp Servicemen performing Lead Ramp Serviceman 
duties as part of a temporary vacancy are to receive their regular pay rate or the 
minimum rate of the classification, plus longevity, whichever is higher.  (EOR 
16-17, ¶¶ 39-41).  

4

  Case: 14-17569, 05/05/2015, ID: 9526439, DktEntry: 7-1, Page 12 of 42



minimum rate or accruing longevity, even as available vacancies were not 

posted in the manner prescribed by the Agreement.  (EOR 16, 17, ¶¶ 39-40, 43-

46).  Around August 2012, Appellants and other Ramp Servicemen began to 

complain to their supervisors about the deprivation of their pay and longevity 

under the Agreement.  (EOR 6, 7, ¶¶ 40, 47).  In January 2013, Appellant Smith

personally filed a grievance with IAMAW Steward Christopher Lusk (“Lusk”)3,

then a second step grievance shortly thereafter based on the lack of response or 

resolution he received.  (EOR 18-19, ¶¶ 52-56, 58-60).    

Appellees' apparent response to these complaints was to create a 

completely new Ramp Serviceman classification inconsistent with the 

Agreement merely to bide time until the successor to the Agreement (“2013 

Agreement”) was ratified.  (EOR 17-18, 19, 23, ¶¶ 48-49, 57, 76).  For its part, 

IAMAW agreed with United to maintain a status quo from late 2012 to 2013 by 

holding in abeyance any grievances that would result in substantial changes to 

pay or seniority, pending the negotiation and ratification of the 2013 

Agreement.  (EOR 18, 23, ¶¶ 50, 76).  Likewise, even though Tran and Moody 

made complaints that were separate from but identical to Smith's, IAMAW 

3  Lusk apparently drafted and submitted Smith's complaint, yet no supervisor 
responded in any form, nor did IAMAW follow up to obtain a written response 
that would permit timely escalation of Smith's complaint under the Agreement.  
(EOR 19-20, ¶¶ 60-62).  Without a grievance hearing, a written response, and 
discussion, the delay in processing this complaint was alleged to be calculated 
to permit negotiation and ratification of the 2013 Agreement.  (EOR 20-21, ¶¶ 
62-65).  
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abused its policy, pattern, or practice of allowing only one grievance per 

workplace to stave off complaints until the ratification of the 2013 Agreement, 

which included a pay increase for Lead Ramp Servicemen.  (EOR 21-22, 23, 

¶¶ 68-71, 73, 76).  

The decision by Appellees to flout the Agreement in their handling of 

Smith's complaint was not based on its merits, prejudicial to Ramp Servicemen 

at SFO, and fundamentally inconsistent with the proper pay practices at other 

locations, including the Chicago O'Hare International Airport (“Chicago 

O'Hare”) and Dulles International Airport (“Dulles”).  (EOR 21, ¶¶ 66-67).       

On a daily basis between 2011 and 2013, there were regularly two or 

more work groups of Ramp Servicemen at SFO.  (EOR 18, ¶ 51).  In this 

situation, one group would have an official Lead Ramp Serviceman, or “Card 

Person,” while each of the remaining groups had an unofficial Card Person who 

did not receive the appropriate daily pay increase or allocation of longevity.  

(Id.).  Since arriving at SFO, Smith, Moody, Tran, and other putative class 

members have each worked hundred of days out-of-classification as Lead Ramp

Servicemen without the appropriate pay increases, longevity, or seniority under 

the Agreement.  (EOR 22, ¶ 72). 

On August 23, 2013, Appellants' undersigned counsel wrote a letter on 

behalf of SFO Ramp Servicemen to IAMAW Representative Danny Lebron 

(“Lebron”) and Larry Wing (“Wing”), the President of IAMAW's Local Lodge 
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1781, requesting commencement of a grievance process on the issue of Lead 

Ramp Serviceman compensation.  (EOR 22-23, ¶¶ 74-75).

On November 1, 2013, the 2013 Agreement became effective and set 

forth a temporary Lead Ramp Service Employee process.  (EOR 23-24, ¶¶ 77-

79).  Unlike its predecessor, the 2013 Agreement lacked a Lead Ramp 

Serviceman pay schedule and set “Lead Pay” as a $1.75 per hour premium or 

differential, a substantially lower rate.  (EOR 24, ¶ 80).  As described above, 

Appellees' conduct prevented resolution of Smith's grievance and thereby 

damaged Appellants, none of who were present during negotiations for the 2013

Agreement.  (EOR 24, 25-26, 27, 28, ¶¶ 81-83, 91-94, 102, 113).  Factually, 

however, IAMAW was on notice of the Lead Ramp Serviceman pay 

discrepancy during the negotiations.  (See EOR 24-25, ¶¶ 84-85).      

2. Facts Pertaining to Appellant Smith

Smith has worked full-time for United since November 2006.  (EOR 25, 

¶ 86).  Before returning to his role as a Ramp Serviceman at SFO in June 2012, 

he had previously worked for United at other locations, including Chicago 

O'Hare (June 2008-August 2011), Dulles (February 2008-June 2008), and SFO 

(November 2006-February 2008).  (Id.).  In 2008, Smith was paid the correct 

wage per the Agreement whenever he performed Lead Ramp Serviceman duties

on a temporary basis at Dulles and Chicago O'Hare.  (EOR 25, ¶ 87).  

When Smith returned to SFO in 2011, he first became aware of Ramp 
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Servicemen not receiving the appropriate daily raise for performing Lead Ramp 

Serviceman responsibilities.  (EOR 25, ¶ 88).  Between his first and second 

stints at SFO, Smith worked at least 200 days as a Lead Ramp Serviceman 

without the wages, longevity, and seniority which attach to such temporary 

assignments.  (EOR 16, 25, ¶¶ 40, 89).  During his second stint at SFO, Smith 

earned about $13.36 per hour; he currently earns $14.40 per hour.  (EOR 25, ¶ 

90).  

Around January 31, 2013, Smith filed a grievance regarding not receiving

the proper pay, longevity, and seniority for working out-of-classification as 

Lead Ramp Serviceman.  (EOR 25, ¶ 91).  However, as previously noted, 

Appellees agreed to hold the grievance in an unresolved state until the 

negotiation and ratification of the 2013 Agreement was complete, thereby 

substantially reducing the amounts he would receive for performing Lead Ramp

Serviceman duties.  (EOR 26, ¶¶ 92-94).

3. Facts Pertaining to Appellant Tran

From May 2004 until January 2012, Tran worked for United in San 

Diego.  (EOR 26, ¶ 95).  While there, he worked numerous times as a Lead 

Ramp Serviceman and received the appropriate pay increase.  (EOR 26, ¶ 96).  

Since January 2012, Tran has worked at SFO.  (EOR 26, ¶ 95).
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During his first week at SFO,  Tran noticed that Lead Ramp Servicemen 

regularly delegated all of their work to Ramp Servicemen, whom did not receive

the appropriate daily pay increase.  (EOR 26, ¶ 97).  Between January 2012 and 

November 2013, he was periodically assigned to perform Lead Ramp 

Servicemen job duties and on several occasions was not paid the correct daily 

rate.  (EOR 26, ¶ 98).  When Tran started at SFO, he earned approximately 

$15.44 per hour; he currently earns about $17.98 per hour.  (EOR 26, ¶ 99).   

Around February 2013, Tran filed a grievance, but Lusk told him that 

IAMAW would not prepare another complaint concerning Lead Ramp 

Serviceman pay and seniority because Smith's grievance covered his.  (EOR 21-

22, 26-27, ¶¶ 69, 100).  Lusk also reiterated the phrase, “this is the way it's done

in San Francisco,” and “we don't need Leads in San Francisco” or words to that 

effect.  (EOR 26-27, ¶ 100).  Thereafter, Tran's grievance was held in abeyance 

as was Smith's.  (EOR 27, ¶ 102).

Though Tran felt that the lack of appropriate compensation for 

performing Lead Ramp Serviceman duties was wrong, he only became fully 

aware of the animus of IAMAW to Ramp Servicemen at SFO when all 

Appellants and putative class members were converted to Lead Ramp Service 

Employees under the 2013 Agreement, with the negligible $1.75 per hour 

differential rather than the $21.98 rate they should have been paid when 

working out-of-classification.  (EOR 27, ¶ 101).       

9
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4.  Facts Pertaining to Appellant Moody

Moody began employment with United in May 2006.  (EOR 27, ¶ 103).  

Prior to his current role at SFO, which he has held since April 2012, Moody 

worked for United in Denver twice (May 2006-July 2006 and April 2007-April 

2012) and Omaha (July 2006-April 2007).  (Id.).  While working in Denver for 

the second time, Moody underwent training regarding the minimum 

qualifications to work as a Lead Ramp Serviceman.  (EOR 27, ¶ 104).  He 

worked in this position on numerous occasions outside of SFO, receiving the 

appropriate wages and accruing applicable longevity and seniority for each 

occasion.  (Id.).

Prior to SFO, Moody had always received the appropriate daily pay 

increases whenever he was required to work out-of-classification as a Lead 

Ramp Serviceman.  (EOR 27, ¶ 106).  Hence, he immediately noticed the pay 

discrepancy upon beginning work at SFO.  (EOR 27, 28, ¶¶ 107, 111).  At SFO,

Moody's Ramp Serviceman wages started at approximately $13.36 per hour; his

current rate is about $14.40 per hour.  (EOR 28, ¶ 108).

In early February 2013, Moody filed a grievance with IAMAW because 

he did not receive appropriate compensation for performing Card Person 

responsibilities.  (EOR 28, ¶¶ 109, 111).  IAMAW Vice President Olulode 

Ajetomobi (“Ajetomobi”) orally responded to Moody's grievance telling Moody

that Smith's grievance superseded his grievance and that only one grievance on 
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the same issue could be filed at a time.  (EOR 21-22, 28, ¶¶ 69, 110).  

Subsequently, Moody and Smith independently began talking with other 

United co-workers about the pay discrepancy.  (EOR 28, ¶ 112).  Moody's 

grievance was held in abeyance as was Smith's.  (EOR 27, ¶ 102).                  

B. RELEVANT PROCEDURAL HISTORY

On April 16, 2014, Appellants filed the instant action, alleging two 

claims: Breach of Duty of Fair Representation against IAMAW, and Breach of 

Contract against United.  (EOR 209-18).  On June 23, 2014, Appellants filed 

their First Amended Complaint ("FAC") as a matter of right.  (EOR 196-208).  

Appellees each filed motions to dismiss on July 7, 2014.  (EOR 149-95).  On 

August 22, 2014, the District Court granted their motions to dismiss with leave 

to amend. (EOR 142-48).  On September 22, 2014, Appellants filed their 

Second Amended Complaint ("SAC").  (EOR 11-32).  Appellees renewed their 

motions to dismiss on October 6, 2014.  (EOR 82-141).  On December 5, 2014, 

the District Court dismissed the SAC with prejudice and entered judgment.  

(EOR 3-10).  Appellants filed a timely Notice of Appeal on December 29, 2014.

V. SUMMARY OF ARGUMENT

This Court must reverse and remand the District Court's dismissal of the 

SAC for three reasons.  First, Appellants' "hybrid" claim was timely because the

accrual date was November 1, 2013, or in the alternative, the statute of 

limitations was tolled due to their good faith attempts to achieve non-judicial 
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relief pursuant to federal labor policy.  Second, in the light most favorable to 

Appellants, the SAC set forth facts that IAMAW arbitrarily failed to process 

Smith's grievances without any discernable exercise of judgment.  Finally, the 

District Court abused its discretion by not granting leave to amend a Third 

Amended Complaint ("TAC"), even though Appellants expressly offered to 

provide the exact missing factual information upon which the District Court 

based its decision to dismiss the SAC.   

VI. LAW & ARGUMENT

A. STANDARD OF REVIEW

The standard of review is de novo for dismissals under Fed. R. Civ. P. 

12(b)(6).  King Cnty. v. Rasmussen, 299 F.3d 1077, 1088 (9th Cir. 2002).  

Likewise, "[w]here the facts are not in dispute, the date of accrual of a statute of

limitations is a question of law reviewed de novo."  Galindo v. Stoody Co., 793 

F.2d 1502, 1508 (9th Cir. 1986).  At the pleading stage, "all allegations of 

material fact as true and construe(s) them in the lights most favorable to the 

non-moving party."  Parks Sch. of Bus. v. Symington, 51 F.3d 1480, 1484 (9th 

Cir. 1995).

To survive a motion to dismiss, "a complaint must contain sufficient 

factual matter, accepted as true, to state a claim to relief that is plausible on its 

face."  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007)).  "The plausibility standard is not akin to a 
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'probability requirement,' but it asks for more than a sheer possibility that a 

defendant has acted unlawfully."  Id.  In the Ninth Circuit, a complaint must 

merely state "enough facts to state a claim to relief that is plausible on its face." 

Cousins v. Lockyer, 568 F.3d 1063, 1067 (9th Cir. 2009) (citations and internal 

quotations omitted).  Hence, as a practical matter, a dismissal under Fed. R. Civ.

P. 12(b)(6) should be granted "only in the unusual case in which a plaintiff 

includes allegations that show, on the face of the complaint, that there is some 

insuperable bar to relief."  Strand v. Diversified Collection Serv., Inc., 380 F.3d 

316, 317 (8th Cir. 2004).  The issue on a motion to dismiss is not whether the 

plaintiff will ultimately prevail, but whether the plaintiff is entitled to present 

evidence in support of his or her claim.  Rosenberg v. Crandell, 56 F.3d 35, 37 

(8th Cir. 1995). 

B. APPELLANTS' "HYBRID" CLAIM IS TIMELY.

The District Court did not separately determine a specific date Appellants'

"hybrid" claim accrued under the six-month statute of limitations set forth in the

National Labor Relations Act (“NLRA”), § 10(b), as amended, 29 U.S.C. § 

160(b).  (EOR 6-8, 3:16-5:6).  Despite the failure to determine a date upon 

which the "hybrid" claims accrued, the Court dismissed the claims as untimely. 

(Id.).  As demonstrated below, Appellants' claims did not accrue until 

November 1, 2013: the ratification date of the 2013 Agreement.  Alternatively, 

the statute of limitations was tolled by Appellants' good faith efforts to seek 
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non-judicial relief that is encouraged by this Court.   

1. Appellants' "Hybrid" Claim Accrued on November 1, 
2013. 

"The duty of fair representation extends to a union's conduct in 

negotiating collective bargaining agreements as well as in pursuing grievances 

on behalf of individual employees."  Bautista v. Pan Am. World Airlines, Inc., 

828 F.2d 546, 549 (9th Cir. 1987).

For a duty of fair representation claim, "the six-month period generally 

begins to run when an employee knows or should know of the alleged breach of 

duty of fair representation by a union."  Galindo, 793 F.2d at 1509; see also 

Kozy v. Wings West Airlines, Inc. 89 F.3d 635, 640 (9th Cir. 1996); DelCostello

v. Int'l Bhd. Of Teamsters, 462 U.S. 151, 160-70 (1983).

Nonetheless, “[a] reasoned analysis of the question when a duty of fair 

representation claim accrues must focus on the context in which the claim 

arose.”  Galindo, 793 F.2d at 1509.  The allegations of Appellants' SAC do not 

evince the "simplest case" contemplated by the Galindo Court:

The vast majority of duty of fair representation claims arise in the 
grievance procedure context: the employee claims that a union failed to 
process a grievance or mishandled its presentation. In determining when 
the six-month period accrues, the simplest case is one where a union 
decides not to file a grievance; the cause of action generally accrues when
the employee learns or should have learned of the union's decision.  

Id.    Appellants' SAC sets forth facts that IAMAW did not reject Appellants' 
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grieavances in an outright manner.4   Around January 31, 2013, Appellant Smith

formally submitted a grievance with Lusk regarding not receiving the 

bargained-for compensation, longevity, and seniority of a Lead Ramp 

Serviceman.  (EOR 18, 25, ¶¶ 52, 91).  Smith soon thereafter filed a "second 

step grievance" due to IAMAW's unresponsiveness.  (EOR 18, 26, ¶¶ 53, 93).  

Appellant Smith complied with all grievance requirements, but was told to wait 

until the new contract was approved.  (See EOR 19, 20-21, ¶¶ 58-60, 62-65).5 

Rather than openly rejecting grievances of Tran and Moody, IAMAW 

informed each of them that Smith's grievance incorporated theirs.  (EOR 21-22, 

26-27, 27 ¶¶ 68-69, 100, 109).  Appellants' SAC alleges that IAMAW has a 

“policy, pattern, and practice of allowing only one of its members to grieve a 

particular workplace practice or policy at any given time” which it used to 

“ensure that all Ramp Servicemen [...] would not be paid or accrue seniority, 

longevity.” (EOR 22, ¶¶ 70-71). 

Appellants allege their belief that Defendants mutually agreed to wait 

4  Stallcop v. Kaiser Found. Hosps., 820 F.2d 1044, 1049 (9th Cir. 1987) 
(finding the plaintiff’s hybrid claim accrued upon written notification that the 
union would not pursue the grievance any further); Zuniga v. United Can Co., 
812 F.2d 443, 449 (9th Cir. 1987) (same); see also Grotz v. Kaiser Found. 
Hosps., 2012 U.S. Dist. LEXIS 154874, *20 (N.D. Cal. Oct. 29, 2012) (finding 
that the plainiff’s DFR claim was timely because she filed suit within six 
months of receiving notification that her union was abandoning her grievance).
5  However, Plaintiffs allege that "Defendants' conscious decision to flout the 
specific requirements of the 'Bargaining and Grievance Procedure' [...] was not 
based upon any legitimate discretion or belief that Plaintiff Smith's grievance 
had no merit."  (EOR 21, ¶¶ 66-67).
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until “the 2013 Agreement was fully negotiated and ratified” prior to resolving 

any “grievance that would result in substantial changes to pay or seniority.”  

(EOR 18, 19, ¶¶ 50, 57).  Appellants believed that, instead of resolving the 

dispute through the Union grievance process, Appellees would resolve the issue 

through negotiations for the 2013 Agreement, and provide for the back pay to 

which they were entitled.  (Id.). 

Appellants' DFR claim accrued on November 1, 2013—the day when the 

2013 Agreement became effective.  (EOR 23, ¶ 77).  Appellants were not 

present for the contract negotiations (EOR 24, ¶ 83), but the resulting collective 

bargaining agreement definitively foreclosed the possibility of relief to 

Appellants Smith, Tran, and Moody by cutting off their legitimate claims for 

back pay.  

As Appellants initially filed suit on April 16, 2014 (EOR 209-18), their 

duty of fair representation claim against IAMAW is timely.  See Harper v. San 

Diego Transit Corp., 764 F.2d 663, 669 (9th Cir. 1985) ("the date of accrual 

should reflect [...] the last day that both the Union and the employer could have 

finally resolved the dispute.").

2. Alternatively, Appellants' Duty of Fair Representation 
Claim Was Tolled by Their Good Faith But Futile Efforts
to Seek Non-Judicial Relief Through IAMAW.

A duty of fair representation claim is "tolled while good faith attempts are

made to resolve the claim through grievance procedures, even if those 
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procedures are ultimately futile, as long as the grievance procedures could result

in the relief sought by the employee."  Vattiat v. U.S. West Communs., Inc., 

2000 U.S. Dist. LEXIS 18680, *7 (D. Or. Dec. 28, 2000) (citing Galindo, 793 

F.2d at 1509-10).

"Equitable tolling is most appropriate when the plaintiff is required to 

avail himself of an alternate course of action as a precondition to filing suit." 

Conley v. Int’l Bhd. of Elec. Workers, Local 639, 810 F.2d 913, 915 (9th Cir. 

1987).  The Ninth Circuit has held that "optional" actions fail to toll the six-

month statute of limitations for "hybrid" claims.  Id. at 916 (National Labor 

Relations Board proceedings); Harris v. Alumax Mill Products, Inc., 897 F.2d 

400, 404 (9th Cir. 1990) (worker's compensation claim).

Here, Appellants waited—at the behest of their union—for their 

grievances to be resolved through formal grievance channels amidst ongoing 

contract negotiations.  This conformed to the judicial restraint articulated by the 

United States Supreme Court in matters of union representation: the "policy [of 

forestalling judicial interference] has been strictly limited to disputes arising 

over internal union matters such as those involving the interpretation and 

application of a union constitution."  Clayton v. Int'l Union, 451 U.S. 679, 688, 

101 S.Ct. 2088, 2094-95 (1981) (emphasis in original).  See also Bennett v. 

Saunders, 1999 U.S. Dist. LEXIS 11323, *5 (S.D.N.Y. July 21, 1999) 

("Congress did not intend the federal labor law to constitute an invitation to the 
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courts to intervene at will in the internal affairs of unions.") (citation and 

internal quotations omitted).

Accordingly, "[a]s a general rule, members of a collective bargaining unit

must first exhaust contractual grievance procedures before bringing an action 

for breach of the collective bargaining agreement.  This requirement applies 

with equal force to claims brought against a union for breach of the duty of fair 

representation."  White v. Sutter Delta Med. Ctr., 2013 U.S. Dist. LEXIS 40620,

*7 (N.D. Cal. Mar. 21, 2013) (quoting Carr v. Pac. Mar. Ass'n, 904 F.2d 1313, 

1317 (9th Cir. 1990)).6  "[A]n employee is ordinarily bound by the outcome of 

grievance procedures outlined in the CBA according to the finality provisions in

that agreement. […] Normally, no judicial remedy lies — the grievance 

procedure under the CBA is the sole remedy."  Grotz, 2012 U.S. Dist. LEXIS 

154874 at *15-16 (citing DelCostello v. Int'l Bhd. of Teamsters, 462 U.S. 151, 

164, 103 S.Ct. 2281, 2290 (1983)).

In applying federal policy, the Galindo Court was particularly concerned 

with “a rule would encourage the premature filing of duty of fair representation 

suits in lieu of resort to non-judicial grievance measures.”  Id. at 1510.  Yet this 

6   Exceptions under Ninth Circuit precedent are inapplicable here: "First, where
the union has sole power under the contract to invoke the higher stages of the 
grievance procedure, and if ... the employee-plaintiff has been prevented from 
exhausting his contractual remedies by the union's wrongful refusal to process 
the grievance[.]' Carr, 904 F.2d at 1319 (ellipses and emphasis in original).  
"[S]econd, where grievants allege a breach of the duty of fair representation 
with regard to negotiating the collective bargaining agreement." Id. (citation 
omitted).  White, 2013 U.S. Dist. LEXIS 40620 at *7-8.
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is precisely what the District Court did by unwarrantedly narrowing Galindo7 to 

find that Appellants should have been aware of IAMAW's breach because of the

"period of inaction" and the retention of counsel.  (EOR 7, 4:5-13).  However, 

the significance of counsel is lessened given that the letter was not sent only on 

behalf of Appellants: 

On August 23, 2013, counsel for Plaintiffs wrote a letter to Danny Lebron
and to Larry Wing, President of the Local Lodge 1781, on behalf of Ramp
Servicemen at the SFO hub, including Plaintiffs, requesting that IAMAW 
commence a grievance process on the issue of Lead pay.

(EOR 22-23, ¶ 75) (emphasis added).

Under the District Court's logic, a union grievant would have no other 

choice but to file a lawsuit during contract negotiations to preserve his or her 

rights under the six-month statute of limitations.  Any lawsuit, if not dismissed 

as premature, would naturally hamper such contract negotiations, which may in 

fact provide the relief the grievant sought.  Ultimately, Appellants Smith, Tran, 

and Moody, regardless of any retention of counsel, were at a deficit of 

knowledge as to whether their grievances or contract negotiations would 

provide any non-judicial relief.  (EOR 24, ¶ 83).  Accordingly, they "should not 

be penalized for seeking to resolve his dispute through the grievance process 

7  The District Court claimed Galindo “only stands for the proposition that the 
statute of limitations is tolled while grievances are being pursued as mandated 
by the collective bargaining agreement.”  (EOR 6, 3:24-26).  “[T]olling does not
apply after Plaintiffs knew or should have known that their grievances were not 
being pursued by Defendants.”  (EOR 6, 3:26-28).
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before filing a suit in federal court."  Galindo, 793 F.2d at 1510.8

In addition to making characterizations of the SAC's allegations that are 

inappropriate at the pleading stage9, "[Appellants] do not actually allege that 

[they] had any knowledge of [the indefinite postponement] agreement."  (EOR 

7, 4:21-23) (citing EOR 77, p. 8).  However, "as to matters peculiarly within the

opposing party's knowledge, allegations based on information and belief may 

satisfy Rule 9(b) if they also state the facts upon which the belief is founded."  

Buena Vista, LLC v. New Res. Bank, 2010 U.S. Dist. LEXIS 90069, *19 (N.D. 

Cal. Aug. 31, 2010) (citing Wool v. Tandem Computers, Inc., 818 F.2d 1433, 

1439 (9th Cir. 1987).  Given that IAMAW simply could have rejected 

Appellants' grievances but did not, a reasonable inference could be drawn that 

8  Courts in the Ninth Circuit have even tolled the accrual date of a "hybrid" 
claim where the grievant sought relief through a process that was not strictly 
part of a grievance procedure mandated by a collective bargaining agreement. 
Casumpang v. Hawaiian Commer. & Sugar Co., 2013 U.S. Dist. LEXIS 
167667, *31 (D. Haw. Nov. 25, 2013) (finding an appeal of a union decision to 
a union official, though "not in itself a grievance procedure," still supported 
tolling based on the policy of non-judicial resolution expressed in Galindo).
9  Specifically, in analyzing Appellants' "two possible sets of facts" (EOR 7, 
4:1), the Court unduly emphasized that the allegations made on "information 
and belief" regarding postponement agreement were "alternative" (EOR 7, 4:14)
and "hypothetical" (EOR 7, 4:27).  However, neither of these characterizations 
are legally significant at the pleading stage.  First, a party may plead in the 
alternative.  See Fed. R. Civ. P. 8(d)(2).  Second, a party may plead based on 
information and belief.  See e.g., Alonso v. Blackstone Fin. Grp., LLC, 962 F. 
Supp. 2d 1188, 1193, n.4 (E.D. Cal. 2013) (citation omitted) (noting that Fed. R.
Civ. P. 11(b) permits pleadings made on "information and belief," and that "[i]n 
deciding a motion to dismiss for failure to state a claim, whether the evidence 
will ultimately support the allegations is not for the Court to determine, but 
rather the Court merely weighs the adequacy of the pleadings.").

20

  Case: 14-17569, 05/05/2015, ID: 9526439, DktEntry: 7-1, Page 28 of 42



IAMAW had alternative and undisclosed methods of resolving their disputes 

prior to November 1, 2013 in light of the "one-grievance-at-a-time" policy.  

(See EOR 17, 18, 20, 21-22, 23, 26-27, 28, ¶¶ 47, 52-53, 63, 68-71, 77, 100-01, 

109, 110-111). 

The District Court also claimed that Smith, Tran, and Moody failed to 

allege their belief that Appellees would resolve their grievances through 

contract negotiations.  (EOR 7, 4:26-27).  Again however, given the paucity of 

information available prior to November 1, 2013, Appellants reasonably could 

have believed that a contractual resolution was forthcoming.  (See EOR 17, 18, 

20, 21-22, 23, 26-27, 28, ¶¶ 47, 52-53, 63, 68-71, 77, 100-01, 109, 110-111).  

Their counsel's request for commencement of the grievance is not 

"fundamentally inconsistent" with Appellants' allegations (see EOR 7-8, 4:27-

5:2) (citing EOR 22-23, ¶ 75); rather, it signifies Appellants' attempt to exhaust 

any non-judicial relief available.

Finally, Appellants' counsel's alleged inability to articulate the stated 

basis for the allegations based on "information and belief" takes the Court away 

from its limited task of "assessing the legal sufficiency of allegations contained 

within four corners of complaint."  Pistoresi v. Madera Irrigation Dist., 2009 

U.S. Dist. LEXIS 11374, *13 (E.D. Cal. Jan. 30, 2009) (citing Jojola v Chavez, 

55 F.3d 488 (10th Cir. 1995)).
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Therefore, the District Court committed reversible error, as Appellants' 

"hybrid" claim was timely brought.10

C. APPELLANTS ADEQUATELY PLEADED A "HYBRID" 
CLAIM UNDER THE RAILWAY LABOR ACT.

                     
The District Court also dismissed Appellants' SAC for failure to state a 

claim.  (EOR 8-10, 5:7-7:3).  As demonstrated below, the District Court 

committed reversible error by misconstruing a statement of law as a party 

admission that IAMAW had exercised judgment by ignoring Appellants' 

grievances pending contract negotiations with United.  Accordingly, this Court 

should reverse and remand Appellants' properly pleaded "hybrid" claim.

1. Relevant Standards

The Ninth Circuit has explained the duty of fair representation as follows:

The duty of fair representation is a judicially established rule 
imposed on labor organizations because of their status as the 
exclusive bargaining representative for all of the employees in a 
given bargaining unit. The duty of fair representation exists because 
a single labor organization represents the interests of all employees 
within a unit, and if individual employees are not to be deprived of 
all effective means of protecting their own interests, it must be the 
duty of the representative organization to serve the interests of all 
members without hostility or discrimination toward any, to exercise 
its discretion with complete good faith and honesty, and to avoid 

10  A motion to dismiss should be granted only if the complaint on its face is 
conclusively time-barred and "no reasonable person could disagree on the date" 
on which the cause of action accrued.  See Krakowski v. Am. Airlines, Inc., 927 
F. Supp. 2d 769, 773 (E.D. Mo. 2013); Cervantes v. City of San Diego, 5 F.3d 
1273, 1275 (dates alleged in the complaint are beyond the statutory period is not
enough to support a 12(b)(6) dismissal, which can be granted "only if the 
assertions of the complaint would not permit the plaintiff to prove that the 
statuted (had been) tolled."). 
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arbitrary conduct. The burden of proving a breach of the duty of fair 
representation is on the plaintiff. 

Beck v. UFCW, Local 99, 506 F.3d 874, 878-79 (9th Cir. 2007) (quotations and 

citations omitted).  So-called "hybrid" claims are "inextricably interdependent," 

containing two claims: breach of contract against the employer and duty of fair 

representation against the union.  Bliesner v. Commun. Workers of Am., 464 

F.3d 910, 913 (9th Cir. 2006) (quoting DelCostello, 462 U.S. at 164-65 (1983)).

“[A] breach of a duty of fair representation by the union is a necessary 

prerequisite to a successful suit against the employer for a breach of the CBA.”  

Bliesner, 464 F.3d at 914.  Therefore, to state a valid hybrid claim, Appellants 

must allege facts that, if proven, would rise to the level of arbitrary, 

discriminatory, or bad faith conduct by the union.  Airline Pilots Ass’n v. 

O’Neill, 499 U.S. 65, 67 (1991).  This standard "applies to all union activity, 

including contract negotiation."  Id.  

The Ninth Circuit has articulated a two-step process for assessing the 

adequacy of Breach of the Duty of Fair Representation claims:

A two-step analysis must be used to determine if the Union has breached 
the duty of fair representation. First, a determination must be made 
whether the alleged misconduct involves the union's judgment, or 
whether it was ministerial or procedural. If the conduct is procedural or 
ministerial in nature, plaintiff must establish that the challenged act or 
omission was arbitrary, discriminatory, or in bad faith. [Citations] If, on 
the other hand, the conduct involves the Union's judgment, the plaintiff 
may prevail only if the conduct is discriminatory or in bad faith.
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Holmes v. Tenderloin Hous. Clinic, Inc., 772 F. Supp. 2d 1074, 1097 (N.D. Cal.

2011) (citing Wellman v. Writers Guild of America, West, Inc., 146 F.3d 666, 

670 (9th Cir. 1998); Marino v. Writers Guild of America, East, Inc., 992 F.2d 

1480, 1486 (9th Cir. 1993)).  As demonstrated below, IAMAW exercised no 

judgment in its admittedly opaque handling of Appellants' grievances.  

2. IAMAW's Alleged Misconduct Was Procedural or 
Ministerial, Not An Exercise of Judgment.

The SAC demonstrates that IAMAW's misconduct in handling 

Appellants' grievances was purely procedural or ministerial.  The District 

Court's analysis incorrectly characterized the parties positions by finding that 

the parties "agree that the conduct at issue involved [IAMAW]'s judgment."  

(EOR 9, 6:1-2).  The first half of the following sentence is the sole basis for the 

District Court's conclusion: 

While it is true that a Union's decision not to arbitrate a grievance 
is considered to be an exercise of its judgment, Plaintiffs allege 
that the Union failed to evaluate Plaintiffs' claims and that the 
Union made no determination, either way, that Plaintiffs' claims 
were meritorious. 

(EOR 80, 62, 11:11-12; 49, 10:11-12).  The first clause of the foregoing 

sentence is a statement of law, not a party admission.  See Holmes, 772 F. Supp.

2d at 1097 (citation omitted) ("A union's decision not to arbitrate a grievance 

that it considers to be meritless is an exercise of its judgment.").  Moreover, this 

point of law expressly applies only if two criteria are met, namely that: (1) 
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IAMAW had made a “decision not to arbitrate,” and (2) the decision was made 

because IAMAW believed Appellants’ grievances were “meritless.”  See id.  

Neither of these conditions are present on the facts as pleaded.

  Instead, Appellants “allege that [IAMAW] failed to evaluate [their] 

claims and that the Union made no determination, either way, that [their] claims

were meritorious.”  (EOR 80, 62, 11:11-12; 49, 10:11-12).  Without a decision 

on the merits, it stands to reason that there can be no exercise of judgment.

The allegations of the SAC reasonably demonstrate that IAMAW never 

expressly exercised any judgment.  Smith filed a second step grievance (EOR 

18, 26, ¶¶ 53, 93) due to unresponsiveness to his initial grievance which 

incorporated those of Tran and Moody.  (EOR 21-22, 26-27, 28, ¶¶ 68-69, 100, 

110).  The Agreement sets forth non-discretionary time limits and responsive 

requirements after a grievance (or a second step grievance) has been initiated.  

(See EOR 18-19, 20, ¶¶ 55, 58, 61).  Yet Smith received no response, much less 

a resolution (EOR 20-21, ¶¶ 63, 65), reasonably leading to the conclusion that 

either IAMAW failed to process the grievance entirely, or that Appellees 

mutually agreed to extend the deadlines, as permitted by the Agreement.  (EOR 

18-19, ¶¶ 55, 57).  

Taken in the light most favorable to Appellants,11 Smith's grievance 

11  Neither Iqbal or Twombly changed the fundamental tenet of Rule 12(b)(6) 
motions that all reasonable infrerence from the facts alleged must be drawn in 
Appellant's favor.  Barker v. Riverside County Office of Education 584 F.3d 
821, 824 (9th Cir. 2009).   
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should have been considered on or after November 1, 2013.  (EOR 23, ¶¶ 77).  

It was not.  Instead, Appellants were offered inconsequential pay raises that 

failed to address the significant issues of back pay.  (EOR 23-24, ¶¶ 79-81).  

Accordingly, as the facts alleged in the SAC neither admit nor evince that 

IAMAW exercised any judgment, IAMAW's conduct was necessarily 

procedural or ministerial.    

3. The SAC Adequately Pleads An Arbitrary Breach of the 
Duty of Fair Representation.12

The Ninth Circuit analyzes arbitrariness "on a continuum":

On one end of the continuum is intentional conduct by a union 
exercising its judgment. As noted above, a union's conduct 
constitutes an exercise of judgment entitled to deference even when 
the union's judgments are ultimately wrong. Under Supreme Court 
precedents, so long as a union exercises its judgment, no matter how 
mistakenly, it will not be deemed wholly irrational. We may decline 
to give a union the deference owed to an exercise of judgment only 
where union actions or inactions are so far outside the range of 
reasonableness that [they are] wholly irrational or arbitrary.
. . .  
On the other end of the continuum are actions or omissions that are 
unintentional, irrational or wholly inexplicable, such as an irrational 
failure to perform a ministerial or procedural act. We have referred to
such actions or omissions as "arbitrary" action. For example, courts 
have consistently refused to accept unions' claims that their actions 
involved any judgment or strategy where the union simply failed to 
perform some procedural act. 

Ayala v. Pac. Mar. Ass'n, 2011 U.S. Dist. LEXIS 80626, *40 (N.D. Cal. July 

25, 2011) (quoting Beck, 506 F.3d at 879-80) (quotations and citations omitted) 

12  As correctly noted by the District Court, Appellants focused their claims 
only on arbitrariness.  (EOR 12-13, 11; see also EOR 71, 2:24-28; EOR 54-55, 
2:25-3:2).
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(alteration in original).  

Duty of fair representation cases warn against the perfunctory handling of

grievances and require unions to conduct some minimal investigation of 

grievances brought to their attention.  See Vaca v. Sipes, 386 U.S. 171, 190-91 

(1967) (no perfunctory processing of grievances); Peters v. Burlington N.R.R. 

Co., 931 F.2d 534, 540 (9th Cir. 1991) ("[A] union's unexplained failure to 

consider a meritorious substantive argument in favor of an employee signals 

that the process has broken down and has much more in common with a 

ministerial failure than with a negligent decision."); Tenorio v. NLRB, 680 F.2d 

598, 601 (9th Cir. 1982) (to comply with its duty of fair representation, "a union

must conduct some minimal investigation of grievances brought to its 

attention.").13 

The SAC demonstrates that IAMAW's conduct with respect to 

Appellants' claims of unfair pay practices was less than transparent.  While it is 

possible that IAMAW may be able to prove that its handling of Appellants' 

grievance was an exercise of its judgment, at the pleading stage, Appellants' 

13  The Ninth Circuit has found arbitrary conduct where: (1) a union 
representative failed to research the collective bargaining agreement [Peters, 
931 F.2d at 541]; (2) a union failed to provide adequate notice of meetings, 
missed time limits, and provided late notification of a decision [Moore v. 
Bechtel Power Corp., 840 F.2d 634, 637 (9th Cir. 1988)]; (3) a union 
representative failed to notify the employer that an employee was a steward, a 
status relevant to layoffs [Galindo, 793 F.2d at 1514]; and (4) a union failed to 
file a grievance on time [Dutrisac v. Caterpillar Tractor Co., 749 F.2d 1270, 
1274 (9th Cir. 1983)].

27

  Case: 14-17569, 05/05/2015, ID: 9526439, DktEntry: 7-1, Page 35 of 42



allegations are sufficient that IAMAW either failed to process the grievance or 

agreed to postpone its resolution until the ratification of the 2013 Agreement.  

(See Section VI.C.2).  As previously noted, the allegations of the SAC are 

sufficient to raise an inference that IAMAW allowed Appellants' grievances to 

languish and did not use its judgment with regard to whether to proceed.  

Indeed, the SAC raises the question of whether Smith's grievance were even 

filed.  (See EOR 19, ¶ 60).  A procedural failure like this would constitute 

arbitrary conduct.  See Moore, 840 F.2d at 637; Dutrisac, 749 F.2d at 1274. 

Tellingly, IAMAW's alleged omissions coincided with the contract 

negotiations.  At the pleading stage, no argument was made regarding whether 

Appellants had sufficiently pleaded that Appellees' allegedly arbitrary conduct 

caused them substantial injury.  Accordingly, because they alleged that 

IAMAW arbitrarily failed to grieve Smith's two grievances, Appellants have 

properly alleged a valid DFR claim.

D. THE DISTRICT COURT ABUSED ITS DISCRETION BY 
NOT GRANTING LEAVE TO AMEND. 

The standard of review for denials of leave to amend is abuse of 

discretion.  Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000).

Rule 15 dictates that "[t]he court should freely give leave when justice so 

requires."  Fed. R. Civ. P. 15(a)(2).  "'This policy is to be applied with extreme 

liberality.'"  Raifman v. Wachovia Sec., LLC, 2012 U.S. Dist. LEXIS 64596, *4 
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(N.D. Cal. May 7, 2012) (quoting Eminence Capital, LLC v. Aspeon, Inc., 316 

F.3d 1048, 1051 (9th Cir. 2003)).  Indeed, the United States Supreme Court has 

precisely echoed this policy of liberal amendment:

In the absence of any apparent or declared reason -- such as undue 
delay, bad faith or dilatory motive on the part of the movant, 
repeated failure to cure deficiencies by amendments previously 
allowed, undue prejudice to the opposing party by virtue of 
allowance of the amendment, futility of amendment, etc. -- the leave 
sought should, as the rules require, be "freely given."

Foman v. Davis, 371 U.S. 178, 182 (1962); see also Raifman, 2012 U.S. Dist. 

LEXIS 64596 at *4-5; United States v. Corinthian Colleges 655 F.3d 984, 995 

(9th Cir. 2011) (Rule 15(a) standards is "generous"). 

"Not all of the factors merit equal weight. […] Prejudice is the 

'touchstone of the inquiry under rule 15(a).' […] Absent prejudice, or a strong 

showing of any of the remaining Foman factors, there exists a presumption 

under Rule 15(a) in favor of granting leave to amend. […] A simple denial of 

leave to amend without any explanation by the district court is subject to 

reversal.”  Eminence Capital, 316 F.3d at 1052 (citations omitted). 

Indeed, "[d]ismissal with prejudice and without leave to amend is not 

appropriate unless it is clear on de novo review that the complaint could not be 

saved by amendment.  A district court's failure to consider the relevant factors 

and articulate why dismissal should be with prejudice instead of without 

prejudice may constitute an abuse of discretion."  Id. (citations omitted).
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Here, the District Court denied leave to amend with minimal explanation: 

"Plaintiffs have already had two opportunities to amend their complaint. Further

amendment would be futile."  (EOR 10, 7:5-6).  In previously rejecting tolling, 

however, the District Court reasoned that Appellants had not alleged "any 

knowledge" of the indefinite postponement agreement between Appellees.  

(EOR 7, 4:21-23).  The District Court went on: 

Nor do Plaintiffs allege that they “believe[d] that . . . [Appellees] 
would resolve the issue through negotiations for the 2013 
Agreement.” [Citation] Indeed, the hypothetical allegation that 
Plaintiffs were waiting to continue pursuing their grievances until 
after the new CBA was ratified would be fundamentally inconsistent 
with Plaintiffs’ allegation that in August 2013 their counsel requested
that the Union commence a grievance. [Citation] Furthermore, at oral
argument, Plaintiffs’ counsel was unable to state a basis for this 
“information and belief” from which it could be inferred that an 
agreement between Defendants to extend the grievance time limit 
was actually reached. Tahus, Plaintiffs’ claims are untimely because 
the statute of limitations would have started running, at the latest, in 
August 2013.

(EOR 7-8, 4:26-5:6).

Appellants directly addressed these concerns in their moving papers.  

(See EOR 70, 1:16-18; EOR 53, 1:16-17) ("[Appellants] can set forth the basis 

of their beliefs that [Appellees] would resolve [their] complaints, not through 

the grievance process, but through contract negotiations."); (see also EOR 80-

81, 11:24-12:1; EOR 63, 11:15-19) ("[T]he filing of a Third Amended 

Complaint would not be futile because [Appellants] can allege the basis of their 

30

  Case: 14-17569, 05/05/2015, ID: 9526439, DktEntry: 7-1, Page 38 of 42



belief that Plaintiffs were instructed to wait until the new contract was approved

before the grievance would be resolved.").  With these facts proffered to the 

Court, it is clearly an abuse of discretion to refuse leave to amend14.  

Furthermore, the District Court made no finding of prejudice to either 

Appellee in summarily finding that amendment would be futile.  Accordingly, 

the Court abused its discretion by not permitting Appellants leave to file a TAC.

VII. CONCLUSION

Based on the foregoing reasons, Appellants respectfully request that this 

Court reverse and remand the District Court's order granting Appellees' motions

to dismiss.

Respectfully submitted, this 5th day of May, 2015, 

SMITH PATTEN

/s/ Dow W. Patten                           
SPENCER F. SMITH, ESQ.
DOW W. PATTEN, ESQ.
Attorneys for Plaintiffs-Appellants
ARTHUR SMITH, IV, RICHARD 
TRAN, & AARON T. MOODY

14  Ninth Circuit precedent is clear that even in the absence of a request from 
Plaintiff, the District Court must review the record and grant leave to amend 
unless it is clear that the complaint cannot be cured by the allegation of 
different facts. Silva v. Di Vittorie, 658 F.3d 1090, 1105 (9th Cir. 2011).  
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Statement of Related Cases for Appeal No. 14-17569
 

Pursuant to Circuit Rule 28-2.6 of the Rules of the United States Court of 

Appeals for the Ninth Circuit, Appellant states that he is unaware of any related 

cases pending in this Circuit.

 Respectfully submitted this 5th day of May, 2015. 

SMITH PATTEN

 /s/ Dow W. Patten 
Spencer F. Smith, Esq. 
Dow W. Patten, Esq. 
Attorneys for Appellants
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