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I. INTRODUCTION

In the instant action, the parties do not dispute that Henry was repeatedly called 

a "nigger," as well as physically and verbally assaulted, in the workplace.  The parties 

do not dispute that Henry complained about these matters to his employer.  The 

parties do not dispute that after his final complaint, a supervisor hung a noose in the 

workplace. 

The Supreme Court first recognized the validity of hostile or abusive work 

environment claims under Title VII in Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 

66 (1986).  Seven years later, in Harris v. Forklift Sys., Inc., 510 U.S. 17, 20 (1993), 

the Supreme Court set forth various analytical factors:

whether an environment is “hostile” or “abusive” can be determined only by
looking at all the circumstances. These may include the frequency of the
discriminatory conduct; its severity; whether it is physically threatening or
humiliating, or a mere offensive utterance; and whether it unreasonably 
interferes with an employee’s work performance.

Id. at 23.

Therefore, "[t]he unlawful employment practice.., cannot be said to occur on 

any particular day. It occurs over a series of days or perhaps years and, in direct 

contrast to discrete acts, a single act of harassment may not be actionable on its 

own."  Inglis v. Buena Vista University, 235 F.Supp.2d 1009, 1023 (N.D. Iowa 2002).

In leading Supreme Court cases, the evidence of harassment covered a period 

of years.  See Faragher v. City of Boca Raton, 524 U.S. 775, 782 (1998); Harris, 510 

U.S. at 19; Meritor, 477 U.S. at 59-60.  Accordingly, there is "a natural affinity 

between the hostile work environment theory and the continuing violation doctrine." 
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O'Rourke v. City of Providence, 235 F.3d 713, 727 (1st Cir. 2001).  "Thus, a court 

should not hastily dismiss on timeliness grounds a harassment claim where a 

continuing violation is alleged."  Id.  Provided an act contributing to the claim occurs 

within the filing period, the entire time period of the hostile environment may be 

considered for the purposes of determining liability.  Nat'l R.R. Passenger Corp. v. 

Morgan, 536 U.S. 101, 117 (2002).  "A court's task is to determine whether the acts 

about which an employee complains are part of the same actionable hostile work 

environment practice, and if so, whether any act falls within the statutory time 

period."  Id. at 120.  Therefore, courts must look to "all the circumstances," including 

"the frequency of the discriminatory conduct; its severity; whether it is physically 

threatening or humiliating, or a mere offensive utterance; and whether it unreasonably 

interferes with an employee's work performance."  Harris, 510 U.S. at 23.

The District Court below created from whole cloth a rule requiring that when 

an employee who is represented by counsel at the time he files an administrative 

charge of harassment alleging a continuing violation, he must reference each incident 

of harassment in the administrative charge or the incidents will not be considered by 

the District Court.  This ruling seemed to be premised on equitable considerations 

regarding UCSF's notice and opportunity to cure a violation, which are essential 

precursors to a harassment suit for damages under Title VII.  

However, in the making this argument, the District Court overlooked the text 

in the body of Plaintiff's various EEOC charges and contemporaneous written 

complaints to his employer.  Namely, UCSF noted that Henry was "well-versed in the 
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complaint procedures and utilized them whenever he felt mistreated," and thereon 

claimed that it "was responsive to his complaints."  (Answering Brief, p. 8) (citing 

SER 73, 148).  UCSF cannot then turn around to claim either lack of notice or 

opportunity to conciliate or cure.

Furthermore, the effect of this rule is that courts will look with suspicion upon 

an employee who is represented by counsel claiming that he has been harassed over a 

period of years, and now it is happening again.  The Court's ruling on the alleged 

procedural defects is clearly erroneous and indeed punitive because there are no 

allegations that any alleged defect in Henry's charges of discrimination precluded the 

EEOC from performing its function or prejudiced UCSF.  In July 2012, days after the 

noose incident, Henry's counsel, who also represented Cornell Nickelson, Terrance 

McClain, James Taylor, and Leonard Williams, contacted UCSF and participated in 

informal resolution—i.e., mediation before the Hon. William J. Cahill on August 17, 

2012.  Said mediation took place, but did not result in settlement.  See Solomon v. 

City of Philadelphia, 1994 U.S. Dist. LEXIS 11911, 2, 1994 WL 463420 (E.D. Pa. 

Aug. 22, 1994) (recognizing that a plaintiff's attorney had a "reasoned basis" for 

failing to list all of the individual defendants in the caption when attorney was 

involved in fact-finding conferences with defendant-employer).

Finally, in dismissing Plaintiff’s retaliation claim, the District Court 

erroneously concluded that Plaintiff did not suffer an adverse employment action.   
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II. LAW & ARGUMENT

A. Standard of Review

As noted in Appellant's Opening Brief, the Ninth Circuit applies de novo 

review as to whether a plaintiff has sufficiently exhausted his administrative remedies  

(E.E.O.C. v. Farmer Bros. Co., 31 F.3d 891, 899 (9th Cir. 1994)), as well as summary 

judgment rulings. Carver v. Holder, 606 F.3d 690, 695 (9th Cir. 2010). 

All reasonable inferences supported by the evidence must be drawn in favor of 

the nonmoving party. See, e.g., Noyes v. Kelley Servs., 488 F.3d 1163, 1166 n.1, 1167 

(9th Cir. 2007). Where "[s]ummary judgment was granted for the employer, . . . [the 

reviewing Court] must take the facts alleged by the employee to be true." Burlington 

Inds. v. Ellerth, 524 U.S. 742, 747 (1998); see, e.g., Oncale v. Sundowner Offshore 

Services, Inc., 523 U.S. 75, 76 (1998); Noyes, 488 F.3d at 1167-68.

Ultimately, "[t]he grant of a motion for summary judgment is a drastic remedy 

and should be used with caution so as not to serve as a substitute for a trial on the 

merits."  Nelson v. A. H. Robins Co., 515 F. Supp. 623, 627 (N.D. Cal. 1981).

B. UCSF Had Notice of Henry's Allegations Throughout—And Long 
Before—the Instant Action. 

The Answering Brief mischaracterizes the factual allegations contained in the 

operative Complaint, arguing that Henry contends "that he should be able to proceed 

on allegations neither contained in his administrative charges nor in his civil 

complaint."1  (Answering Brief, p. 28).  "The administrative charge requirement 

1 Contrary to UCSF's assertion, many of the disputed factual allegations were 
pleaded in the operative Complaint, including: "Supervisors and other employees use 
the word 'nigger' in the workplace."  (EOR 460, ¶ 14); Henry had been subjected to 
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serves the important purposes of giving the charged party notice of the claim and 

narrowing the issues for prompt adjudication and decision."  B.K.B. v. Maui Police 

Dep't, 276 F.3d 1091, 1099 (9th Cir. 2002) (citations and quotations omitted). 

However, UCSF never lacked—or could claim to lack—notice of the long series of 

racially harassing incidents which Henry has experienced and alleged in this matter.  

Indeed, UCSF claims that Henry was "well-versed in the complaint procedures 

and utilized them whenever he felt mistreated," and that Appellee "was responsive to 

his complaints."  (Answering Brief, p. 8) (citing SER 73, 148).  Throughout these 

proceedings, UCSF made abundant reference to his pre-2012 complaints, as well as 

its investigations thereof.   These party admissions demonstrate the full notice and 

opportunity to conciliate or remediate that UCSF had concerning Henry's allegations 

before the filing of either the operative Complaint or Henry's July 2012 EEOC 

Charge:

It immediately responded to the [July 2012 noose] incident by communicating 
with affected employees, launching two robust investigations, and thereafter 
implementing corrective measures as safeguards, even though both 
investigations concluded that there was no evidence of a hostile work 
environment.  

(Answering Brief, p. 3; emphasis in original).

"slurs and derogatory comments about African Americans." (EOR 460, ¶ 15); Van 
Tassel's verbal assault of Henry (See EOR 460-61, ¶ 16); Carpenter's physical assault, 
which Henry believes "was prompted by [Carpenter's] racial animus agaisnt African 
Americans."  (EOR 464, ¶ 47); Henry obtained a restraining order against Carpenter 
(EOR 464-65, ¶ 48); throughout 2009 and 2011, Henry "continued to suffer 
intimidation, retaliation, and harassment by" Carpenter, Paik, and Van Tassel for his 
complaints (EOR 468, ¶ 59); Henry witnessed Parker, "along with other supervisors, 
display racial animus against African Americans." (EOR 469, ¶ 68).  
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Prior to the July 2012 incident [...], Appellant lodged two complaints of hostile 
work environment.  The first was made on October 3, 2007, against his 
probationary supervisor, Gary Van Tassel [...]. ER/307 (¶¶10-11)/313 [...] 
Human Resources Manager Robert Gilmore [...] investigated the incident. 
ER/307 (¶¶10-11).   

(Answering Brief, p. 8, 9; see also EOR 224).

Appellant made a second complaint [against Don Carpenter] in July 2009 [...] 
The incident was investigated and witnesses were interviewed. 

(Answering Brief, p. 9; see also EOR 224-25).

The investigation [of the July 2012 noose incident] determined that, since 
2007, there had been three formal, and two informal, complaints filed by 
Facilities Management employees at the two locations.  Appellant filed three of 
those five complaints. ER/337 (¶11)/411-412. 

(Answering Brief, p. 14; see also EOR 227-28).     
 

In [Henry’s] statement [to investigators of the July 2012 noose incident], the 
only race-based incidents he described were the 2007 (Van Tassel) and 2009 
(Carpenter) disputes that were investigated, and the July 10, 2012 noose. 
ER/339 (¶18)/414.  

(Answering Brief, p. 17; see also EOR 230).   

[Henry] used not only internal complaint procedures, but also filed charges 
with the EEOC/DFEH in 2008 and 2012.  

(Answering Brief, p. 59; see also EOR 39). 

Human Resources records and The University’s complaint data show that the 
few reported complaints [of racial hostility] were taken seriously and were 
thoroughly investigated.  

(Answering Brief, p. 18; see also EOR 230).   Each of these statements of fact are 

either supported by evidence or, altenatively, are admissions of a party opponent.  See 

Am. Title Ins. Co. v. Lacelaw Corp., 861 F.2d 224, 227 (9th Cir. 1988).  
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UCSF subsequently litigated these pre-2012 incidents, as demonstrated by the 

following excerpts from Henry's depositions in July and November 2013:

Q. Did Mr. Paik ever yell at you? 

A. Yes. 

Q. When did he yell at you? 

A. There was a couple of occasions. I know, after I made a complaint to my 
supervisor and a complaint to our whistleblowing audit . . .  and he yelled at 
me . . . Don't worry about where I put my time at. I could do what I want to do. 
Just do your job. 

(EOR 85:13-24).

Q. You say there was the first occasion where you complained to your 
supervisor about some whistleblowing issues? 

A. Yes. 
. . .
Q. And when was that, approximately? 

A. It was -- it was late 2006, early 2007. 

Q. And tell me what happened. 
 
(EOR 87:9-17).

Q. Gary Van Tassel, did you ever get a long with him? 

A. I had to work for him . . . from day one, he came into our department and, 
basically, said he was sent here to straighten out me and another worker, and he 
knows all about me and my complaining. 

(EOR 94:13-21).

Q. Did the two of you [Henry and Carpenter] ever have any interactions that 
you thought were offensive? 

A. Yes. 
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Q. How many? 

A. I can't think of the exact number. I was assaulted by him. 

Q. Let me ask you this, and I'll get into this assault. Was it more than one 
interaction that you had with him that you thought was offensive? 

A. Yes. 

(EOR 98:2-12).

Q. Okay. The racial slurs, tell me -- Describe what incidents you had with Mr. 
Carpenter that you consider to be racial in nature. 

A. It was one morning, him and Jim Simpson was in a back area, where I was 
in their dressing room. They were having a conversation. The conversation I 
overheard them was about one of the complaints I've made about the use of our 
vendors and what the contractor's role was. I've heard Don Carpenter, out of his 
mouth, when I was back there, say, "That's what happen when they bring 
monkeys along -- monkeys along here," referring to me. I've heard Jim 
Simpson used the word nigger, referring to me and other African-Americans in 
our department.

(EOR 99:2-17).

Q. Any other comments that were racial in nature that you heard from Mr. 
Carpenter? 

A. Just-- there's just been comments, innuendos, like, referencing just whatever 
type of events I've heard 'em make -- 

Q. Like what? 

A. When -- I heard 'em make a comment when the Hurricane Katrina was 
going on. They was in a group area, and one of the -- one of the guys -- I can't 
remember who it was at the time -- said, you know, Look how all of those 
black people are acting, rioting and doing all of that rioting or taking stuff from 
the stores in New Orleans. And he made a reference, Well, what else do you 
expect? That's how they act with they pants down. And a couple people 
laughed, and they walked out. 

Q. Did you ever report any of these comments? 
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A. I made -- I made reports to my supervisor. One of the comments I've told 
Ken Kawabata about. One comment I've mentioned to Bob. And several 
occasions, I made, like, complaints to bob about inappropriate comments. And, 
you know, its just been kind of like, Well, you know, it's just -- that's just-how-
they-are type of response I get. 

(EOR 99:18-100:18).

Q. So tell me about the occasions where someone made a racial comment and 
you told them that it was offensive or that you wanted them to stop. 

A. Oscar Navares, he -- he makes all kinds of racial jokes all the time. One 
time he talked about blacks and how they work, Mexicans, how they work, and 
whites, how they work. I told him, Hey, you know, don't say that. That's not 
cool. And he just laughed it off and started saying something else that's 
inappropriate.

(EOR 101:14-24).

Q. How many times have you heard Mr. Simpson use the N word? 

A. A lot. I mean -- 

(EOR 112:21-23).

Q. Any other comments by Mr. Simpson? 

A. Like I said, it was all -- I mean, he's made, like military jokes
...
A. He made a military joke referencing the Navy, and he, basically, said, In the 
Navy, we don't have to worry about blacks being in the Navy, because they 
don't know how to swim. 

(EOR 113:11-13, 20-23).

Q. Okay. How about for Mr. Carpenter?...

A. Like I said, I've heard the monkey term, I've heard the innuendos: This how 
hillbillies deal with monkeys. He've sent emails sent from the hillbilly. So just 
those type of comments. 

Q. And this was during what period of time? 
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A. From, like, 2009 to '11 

(EOR 114:11, 15-21) 

Q.   Did anyone ever say to you, "Fuck you, nigger"? 

A.   Yes. 

Q.   Who said that? 

A.   Jim Simpson. 

Q.   When did he say that? 

A.   It was in 2007 or 2008. 

(FER 009).

Prior to summary judgment, UCSF never objected to the District Court 

considering pre-2012 conduct or complaints.2  UCSF disputes this, citing its "entire 

summary judgment motion," wherein it alleged that Henry "could not rely upon any 

claims or evidence of harassing conduct" other than the July 2012 hangman's noose 

incident.  (Answering Brief, p. 28-29; emphasis in original).  In addition to the 

voluminous deposition testimony quoted above, Appellee's Fed. R. Civ. P. 26(a) 

Initial Disclosures identified Gary Van Tassel, Don Carpenter, and Ken Gong as 

"Persons With Knowledge," (SER 6-7) and the parties' Joint Case Management 

Statement specifically addressed the pre-2012 conduct. (FER 003).

2   See, Joint Case Managment Statement (FER 003-006).  Furthermore, UCSF's 
citations to prisoner cases on exhaustion are wholly inapposite. Givens v. Cate, 362 F. 
App'x 620, 621 (9th Cir. 2010) (unpublished opinion in which trial court affirmed 
dismissal of prisoner's complaint because he "did not complete the administrative 
appeals process.")(emphasis added); Bacon v. Reyes, 2014 U.S. Dist. LEXIS 9595, 
*11-12 (D. Nev. Jan. 24, 2014) (noting that "[e]xhaustion requirements cannot be 
satisfied while federal litigation is pending,").
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There was never any need to amend Henry's pleadings because UCSF could 

never reasonably claim prejudice.  See Phx. Solutions, Inc. v. Sony Elecs., Inc., 637 F. 

Supp. 2d 683, 691 (N.D. Cal. 2009) ("When the defendant was on notice of the 

additional proposed factual allegations, the defendant is not seriously prejudiced by 

the amendment."). 

C. Henry Presented Triable Issues of Harassment. 

Notice and opportunity to cure a violation are essential precursors to Title VII 

harassment lawsuits seeking damages.  As Henry's Opening Brief demonstrates, he 

endured—and amply reported internally and externally—the harassment and 

retaliation he suffered at UCSF, as well as malfeasance involving time padding by his 

supervisor, Paik.  (See AOB, p. 3-12).  There is no dispute that UCSF had notice of 

Plaintiff's allegations of harassment and had the opportunity to cure the violations.  

The Supreme Court has held that for purposes of hostile work environment 

claims, courts can consider non-discrete acts that fall outside the statutory time 

period.  See Morgan, 536 U.S. at 117-18 ("Given . . . that the incidents constituting a 

hostile work environment are part of one unlawful employment practice, the 

employer may be liable for all acts that are part of this single claim," and "[i]n order 

for the charge to be timely, the employee need only file a charge within 180 or 300 

days of any act that is part of the hostile work environment."). 

 "Provided that an act contributing to [a hostile work environment] claim 

occurs within the filing period, the entire time period of the hostile environment may 

be considered by a court for purposes of determining liability," even if "some of the 

11



component acts of the hostile work environment fall outside the statutory period."  Id. 

at 117.3  Each discrete discriminatory act starts a new clock for filing charges alleging 

that act."  Id. at 113.  In contrast, acts of harassment that may not be actionable on 

their own can have a sufficient cumulative effect to form a hostile environment claim. 

See id. at 115.  To determine whether the component acts constitute "one unlawful 

employment practice [the Ninth Circuit] considers whether the earlier and later events 

amounted to the same type of employment actions, occurred relatively frequently, or 

were perpetrated by the same managers." Porter v. Cal. Dep't of Corr., 419 F.3d 885, 

893 (9th Cir. 2005) (quoting Morgan, 536 U.S. at 116, 118, 120, 122) (internal 

quotations and alterations omitted).

1. Henry Sufficiently Exhausted His Administrative Remedies.

An administrative charge is simply a "jurisdictional springboard" for an 

investigation into an employer's potentially discriminatory practices, and nothing in a 

charge "strictly cabins the investigation that results therefrom."  E.E.O.C. v. Gen. 

Elec. Co., 532 F.2d 359, 364 (4th Cir. 1976).  Allegations not included in an 

administrative charge may be considered if they are "like or reasonably related to the 

allegations contained in the EEOC charge."  B.K.B., 276 F.3d at 1100 (citations 

3 UCSF's policy argument runs counter to Supreme Court precedent: "Regarding the 
continuous violation doctrine, UCSF claims: "Appellant’s interpretation would turn 
Title VII’s and FEHA’s exhaustion with specificity requirement on its head. In each 
of the authorities that Appellant cites, the employee specified a number of incidents 
over a period of time which the employee contended showed a pattern or practice of  
harassment, or they were deemed to be sufficiently similar and related. None of the 
cases involved a nebulous statement by the employee similar to Appellant’s that he 
was 'subject to harassment and discrimination based on [his] race' followed by a 
single identified incident."  (Answering Brief, p. 40; emphasis in original). 
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omitted); Soldinger v. Northwest Airlines, 51 Cal. App. 4th 345, 381 (1996) 

("Incidents not described in a DFEH charge can be included in the subsequently filed 

lawsuit if they would necessarily have been discovered by investigation of the 

charged incidents, i.e., if the allegations in the civil complaint were 'like or related' to 

those specified in the DFEH charge.").

Thus, "where judicial claims are rooted in the same basis of discrimination 

specified in the charge (i.e., race, sex, national origin), the court may consider them, 

notwithstanding the fact that additional aspects of that basis of discrimination are 

alleged in the complaint."  Jones v. Metro. Denver Sewage Disposal Dist. No. 1, 537 

F. Supp. 966, 970 (D. Colo. 1982); see also Farmer Bros., 31 F.3d at 899 (finding that 

allegations that a company failed to rehire women was "reasonably related" to a 

charge that the company disproportionately laid off female employees). 

This Court is required to construe Henry's EEOC charges "'with utmost 

liberality since they are made by those unschooled in the technicalities of formal 

pleading.'"  B.K.B., 276 F.3d at 1100 (citing Kaplan v. Int'l Alliance of Theatrical & 

Stage Employees, 525 F.2d 1354, 1359 (9th Cir. 1975)).  A Court will consider a 

plaintiff's claims to be reasonably related to allegations in the charge "to the extent 

that those claims are consistent with the plaintiff's original theory of the case," 

B.K.B., 276 F.3d at 1100, as reflected in the plaintiff's factual allegations and his 

assessment as to why the employer's conduct is unlawful.

The Ninth Circuit has permitted a plaintiff to plead allegations not specifically 

included in his administrative charges where it was "necessary" for the EEOC to 
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investigate the "circumstances" of the plaintiff's adverse action:

Because the layoff was an integral part of [defendant]'s discriminatory scheme, 
it was reasonably related to [the plaintiff]'s charge of discriminatory failure to 
recall or to rehire.  Not only did the EEOC charge provide adequate notice to 
[defendant] of [the plaintiff]'s discriminatory layoff claim, but also in order to 
evaluate (or even to understand) [the plaintiff]'s theory of the case, it was 
necessary for the EEOC to investigate the circumstances of [the plaintiff]'s 
layoff. 

Farmer Bros. Co., 31 F.3d at 899 (emphasis in original).

The District Court also cited Martin v. Lockheed Missiles & Space Co., 29 

Cal.App.4th 1718, 1724 (1994) for the proposition that the scope of the charge limits 

the scope of the subsequent civil action.  However, Martin is distinguishable, as the 

plaintiff exhausted age discrimination in her EEOC and DFEH, then later amended 

only her EEOC to include completely discrete claims and theories (sexual 

harassment, retaliation, or sex discrimination) before filing suit in state court.   Id. at 

1724-26.

"Although failure to file an EEOC complaint is not a complete bar to district 

court jurisdiction, substantial compliance with the exhaustion requirement is a 

jurisdictional pre-requisite.  The jurisdictional scope of the plaintiff's court action 

depends on the scope of the EEOC charge and investigation.  The specific claims 

made in district court ordinarily must be presented to the EEOC."  Leong v. Potter, 

347 F.3d 1117, 1122 (9th Cir. 2003) (citations omitted).  The claim of harassment is 

specifically identified in Henry's administrative charges. 

As set forth in the Opening Brief, an EEOC investigation would reasonably be 

expected to look into whether other specific incidents had contributed to the allegedly 
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hostile working environment. See, e.g. Sosa v. Hiraoka, 920 F.2d 1451, 1457 (9th Cir. 

1990) (holding that while the plaintiff's EEOC charge referenced a specific adverse 

employment action, the charge also made general allegations of "intimidation, 

harassment, . . . disparate treatment," and a "pattern and practice of retaliating," and 

that "[w]hen investigating harassment and retaliation against [him], the EEOC could 

reasonably have looked into" other incidents). 

In its analysis as to what was "like or reasonably related to" the claims 

Appellant presented to the EEOC, the District Court limited its analysis because 

Henry was represented by counsel when he filed his charge.  (See EOR 25:27-26:1) 

("Because plaintiff, through his chosen attorney, elected to limit the scope of his 

adminstrative charges to include only allegations against Paik, the court similarily 

limits the scope of this suit to allegations made against Paik.”).  Appellant is unaware 

of any Ninth Circuit authority that would expressly allow a court to modify its 

analysis of what can reasonably be expected to grow out of the charge of harassment 

because the plaintiff was represented by counsel at the time he prepared his 

administrative charge.

Furthermore, there is authority that parties represented by counsel can invoke 

the exceptions to the named-party requirement. See E.E.O.C. v. Simbaki, Ltd., 767 

F.3d 475, 484 (5th Cir. 2014)  As the Simbaki Court explained: 

This result is more consistent with our "well recognized" practice of 
liberally construing Title VII's requirements in light of the statute's 
remedial purpose. See Cooper v. Lewis, 644 F.2d 1077, 1084 (5th Cir. 
Unit A 1981). As our sister circuits have explained, the entire point of 
the judicially-recognized exceptions to the named-party requirement is 
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to permit suits to go forward where, despite the plaintiff's failure to 
name the defendant in the charges, the purposes of the named-party 
requirement have nonetheless been met. See, e.g., Eggleston, 657 F.2d at 
905-06; Glus, 562 F.2d at 888. We do not perceive a reason why the 
presence of plaintiff's counsel is necessarily determinative of that 
inquiry such that a categorical rule against representing parties invoking 
the exceptions is appropriate. Whether a party is represented by counsel, 
for example, tells us very little about whether the underlying purposes of 
Title VII's named-party requirement—which largely concerns whether 
the allegedly discriminating party has received sufficient notice either 
through actual notice (Eggleston) or a proxy (Glus)—have been met. We 
therefore reject a per se rule that parties represented by counsel cannot 
invoke the judicially-recognized exceptions to the named-party 
requirement.

Id. 

As also addressed in the Opening Brief, UCSF's and the District Court's 

reliance on Freeman is misplaced.  Freeman is a discrimination case where the 

plaintiff  alleged racial and sexual discrimination in his EEOC charge based on one 

category of event: Faculty Advisory Council elections.  Freeman v. Oakland Unified 

Sch. Dist., 291 F.3d 632, 634 fn. 1 (9th Cir. 2002).    The plaintiff in Freeman 

amended his complaint to allege a different set of discrete acts:  class size, teaching 

assignments, and issues concerning the collective bargaining agreement.  Id. at 635 

fn. 4.  In finding that the plaintiff filed to exhaust his administrative remedies as to 

the allegations of the First Amended Complaint, the Court noted:

Nothing in the language of the charge itself would have resulted in an EEOC 
investigation encompassing alleged discrimination in the context of teaching 
assignments, class size, and the handling of the dispute over the eight-period 
work day. These allegations, which surfaced for the first time in Freeman's 
First Amended Complaint, clearly would not have been necessary to, or 
addressed in, the scope of an investigation into the conduct of the [Faculty 
Advisory Council] elections.
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Id. at 637.  Further, the Court found that nothing in the EEOC charge "would have 

indicated that an investigation should focus on anything more than the allegations of 

discrimination by those particular individuals involved in the conduct of the [Faculty 

Advisory Council] election," and was not consistent with the original theory of the 

case because the First Amended Complaint did not refer to the election or 

demonstrate how class assignments and the collective bargaining agreement 

reasonably relate to the election.  Id. at 637-38. 

The only other Ninth Circuit case cited by UCSF in affirmative support of its 

position is B.K.B.: 

The administrative charge requirement serves the important purposes of giving 
the charged party notice of the claim and narrowing the issues for prompt 
adjudication and decision.  Allowing a complaint to encompass allegations 
outside the ambit of the predicate EEOC charge would circumvent the EEOC's 
investigatory and conciliatory role, as well as deprive the charged party of 
notice of the charge.

B.K.B., 276 F.3d at 1099.  

This is where UCSF's analysis of Ninth Circuit law ends.  UCSF then reaches 

into the Fifth, Seventh, and Eleventh Circuits to convince this Court that it should 

adopt outside precedent, wherein the employers lacked notice of instances of 

discrimination or harassment categorically different from those in the plaintiffs' 

charges.  

The facts of this case, however, do not evince an exigency suffcient to import 

and apply a more restrictive standard because, as demonstrated above, UCSF 

consistently had notice of Henry's factual allegations that comprised his retaliation 
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and harassment claims—even before he ever filed his July 2012 EEOC Charges.  

Accordingly, the case authority cited by Appellee is inapposite.  See Rush v. 

McDonald’s Corp., 966 F.2d 1104, 1110 (7th Cir. 1992) (discrimination case); Cheek 

v. Western and Southern Life Ins. Co., 31 F.3d 497, 501 (7th Cir. 1994) (sex 

discrimination case); Filer v. Donley, 690 F.3d 643, 646-647 (5th Cir. 2012) (finding 

the district court properly disregarded allegations "in no way related to the actionable 

incident"—i.e., a miniature noose—including the display of a swastika (of which 

plaintiff was not aware until the EEOC proceedings), and discrete instances of 

"alleged preferential treatment of white employees" that did not affect plaintiff 

directly); Lieberman v. Miami-Dade Cnty., 2000 U.S. Dist. LEXIS 14789, *11 (S.D. 

Fla. Aug. 16, 2000) (no dates and no harassers mentioned in change); Saunders v. 

Am. Warehousing Servs., 2005 U.S. Dist. LEXIS 20794, 6-7 (N.D. Ill. Sept. 19, 2005) 

("retaliation" and "race" in the chrage, then verbal abuse and racial humor in the civil 

action).

There is no compelling reason for this Court to depart from established Ninth 

Circuit precedent that permits a plaintiff to seek redress for factual allegations not 

specifically delineated in his administrative charges if a "reasonable investigation" by 

the EEOC would have uncovered the same information.  See Farmer Bros., 31 F.3d at 

899.4

4   The holding in  B.K.B. is not limited to instances of "agency negligence", as 
proffered by UCSF. Likewise, the attempt to distinguish Soldinger is undermined by 
the "totality of the circumstances" approach that is taken in continuing action hostile 
work environment cases such as this one.
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2. Henry Articulated A Sufficiently Pervasive or Severe Race 
Harassment Claim.

Henry has already articulated the prima facie elements of a Title VII hostile 

work environment claim based on race.  (Opening Brief, p. 25-26).  Appellant stands 

by the discussion of his race harassment claim and its relevant authorities (Opening 

Brief, p. 25-33; see also EOR 67-71).  As described therein, the distinguishing 

authorities cited by UCSF in its Answering Brief are unavailing.  See e.g, EEOC v. 

Walsh Constr. Co., 2006 U.S. Dist. LEXIS 61843, 8 n.4 (N.D. Ill. Aug. 30, 2006) 

("[Rogers v. City of Chicago] did not set a new standard for objectively offensive 

working environment. Rather, the term 'hellish' was used to distinguish actionable 

conduct from mere vulgarity.").  

UCSF's authorities concerning hangmen's nooses are inapposite. See Motley v. 

Tractor Supply Co., 32 F. Supp. 2d 1026, 1050 (S.D. Ind. 1998) (noose related to 

"labor negotiations"); Francisco v. Verizon S., Inc., 756 F. Supp. 2d 705, 727 (E.D. 

Va. 2010) (finding the noose incident had been "taken out of context," given that the 

incident was the first time the plaintiff had ever complained of racism during her 10 

years of employment and admitted that she did not believe her direct supervisor 

harbored any racial animus).    

Next, UCSF claims that "even if the evidence somehow permits an inference of 

a requisite racial motive, it does not permit an inference that the racial message was 

directed at Appellant or that it was of the severity and persistence required to raise a 
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triable issue."  (Answering Brief, p. 44).  UCSF's support fails.  See McCoy v. City of 

New York, 131 F. Supp. 2d 363, 373-74 (E.D.N.Y. 2001) (finding plaintiff's two 

alleged separate incidents were not sufficiently pervasive); Drummond v. Stone, 1993 

U.S. Dist. LEXIS 593, *14 (E.D. La. Jan. 13, 1993) (finding a single incident not to 

be sufficient); Washington v. Kroger Co., 218 Fed. Appx. 822, 825 (11th Cir. 2007) 

(unpublished opinion); Barrow v. Georgia Pac. Corp., 144 F. App’x 54 (11th Cir. 

2005) (same).  

UCSF attempts to distinguish the authorities cited in the Opening Brief  by 

arguing "they all involved additional events and alleged race-based conduct beyond a 

single incident."  (Answering Brief, p. 45).  However, there was more than one noose 

at UCSF, even though it is not directly at issue in this appeal.  (See EOR 210).  As 

demonstrated in the Opening Brief, Henry was subjected to a host of other 

indisputably racial slurs, humor, or behavior.  Accordingly, his cited authorities are, in 

fact, on point because they demonstrate a fuller context beyond a truly "single" or 

"isolated" context.  Williams v. N.Y. City Housing Auth., 154 F. Supp. 2d 820, 821, 

823 (S.D.N.Y. 2001); Porter v. Erie Foods Int’l, Inc., 576 F.3d 629, 635 (7th Cir. 

2009); Johnson v. Potter, 177 F. Supp. 2d 961, 965 (D. Minn. 2001); Smith v. Town of 

Hempstead Dep’t of Sanitation Sanitary Dist. No. 2, 798 F. Supp. 2d 443, 448 

(E.D.N.Y. 2011); Vance v. S. Bell Tel. & Tel. Co., 983 F.2d 1573, 1578 (11th Cir. 

1993).  Therefore, there is a triable issue as to whether the July 2012 noose incident 

and all of the preceding conduct was sufficient to constitute a racial hostile work 

environment.
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3. UCSF Waived Its Reasonable Care Defense at Summary 
Judgment. 

UCSF contends that "Paik had no authority to hire, promote, transfer, suspend, 

lay off, reward or discipline Appellant."  (See Answering Brief, p. 48, citing EOR 

324; SER 132-34).  Accordingly, UCSF denies liability for its hostile work 

environment on account of its "adequate remedial measures."  (Answering Brief, p. 

49).  As Appellee largely makes the same arguments as at summary judgment, 

Appellant directs the Court's attention to the responsive portions of his Opposition to 

Summary Judgment, which asserts that Paik was Henry's supervisor and that UCSF 

waived its reasonable care defense. (See EOR 71-79). 

D. Henry Has Presented Triable Issues of Retaliation. 

In his Complaint, Henry identified three statutory bases for his retaliation 

claims: Title VII, FEHA, and Cal. Lab. Code § 98.6.5  (EOR 458-79).  The prima 

facie case for these claims commonly require: (1) a protected activity; (2) an adverse 

5    Cal. Lab. Code Section 98.6 protects employees from retaliation for engaging in 
"whistleblowing" or otherwise exercising their legal rights.  Here, Henry claims he 
was exposed to further harassment in retaliation for engaging in protected activity by 
reporting Paik's time padding earlier that year.  (EOR 126-27).  See Franklin v. 
Sacramento Area Flood Control Agency, 2009 U.S. Dist. LEXIS 45229, *60 (E.D. 
Cal. Apr. 29, 2009) ("Though the parties have not identified, nor is the court aware of, 
applicable law on the elements or methods to prove a claim for retaliation under 
section 98.6 of the California Labor Code, the court will apply the same burden-
shifting analysis to plaintiffs state law claim, since California law tracks federal 
standards in other areas of labor law."); see also Hollie v. Concentra Health Services, 
Inc., 2012 U.S. Dist. LEXIS 40203, 2012 WL 993522, * 4 (N.D. Cal. Mar. 23, 2012) 
(applying burden-shifting approach to claim for retaliation under Cal. Lab. Code § 
98.6)).
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employment action; and (3) causality between the two.  See Vasquez v. County of Los 

Angeles, 349 F.3d 634, 646 (9th Cir. 2003); Metoyer v. Chassman, 504 F.3d 919, 941 

(9th Cir. 2007); Hennighan v. Insphere Ins. Solutions, Inc., 2013 U.S. Dist. LEXIS 

58888, *7 (N.D. Cal. Apr. 24, 2013).   

At summary judgment and on appeal, UCSF only disputes the second element: 

adverse employment action.6  (EOR 233-35; Answering Brief, p. 55-61).     

1. Henry Suffered an Adverse Employment Action.

In its Answering Brief, UCSF commonly contends that Henry has suffered no 

"adverse employment action" because it "has not terminated his employment, 

suspended him, placed him on leave without pay, demoted him, or reduced his pay."  

(Answering Brief, p. 58).7  FEHA Retaliation claims contemplate that the trier of fact 

should consider the unique circumstances of each case.  The California Supreme 

Court has observed that:

Retaliation claims are inherently fact specific, and the impact of an 
employer's action in a particular case must be evaluated in context. 
Accordingly, although an adverse employment action must materially 
affect the terms, conditions, or privileges of employment to be actionable, 
the determination of whether a particular action or course of conduct rises 

6   UCSF summarily concludes that the District Court's analysis of causality was 
"proper" (Answering Brief, p. 56) without substantively addressing Henry's prima 
facie analysis (see AOB 38-39), or the denial of his opportunity to be heard (see AOB 
40-42). Therefore, this Court should deem these issues as conceded.  See United 
States v. Castillo-Marin, 684 F.3d 914, 919 (9th Cir. 2012).     

7 UCSF asserts, without citation to authority,  that Cal. Lab. Code § 98.6(b) only 
applies when an employee suffers pecuniary loss.  (Answering Brief, p. 58).  Since 
Title VII standards apply (See fn. 5, supra), Henry "need not show [he] was fired, 
demoted, or suffered some financial loss to state a claim for retaliation."  Miller v. 
D.F. Zee's, Inc., 31 F. Supp. 2d 792, 801 (D. Or. 1998) (citing Bouman v. Block, 940 
F.2d 1211, 1229 (9th Cir. 1991)).    
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to the level of actionable conduct should take into account the unique 
circumstances of the affected employee as well as the workplace context of 
the claim.

Yanowitz v. L'Oreal USA, Inc., 36 Cal. 4th 1028, 1052 (2005).  Moreover, "the phrase 

'terms, conditions, or privileges' of employment must be interpreted liberally and with 

a reasonable appreciation of the realities of the workplace . . . to afford employees the 

appropriate and generous protection against employment discrimination that the 

FEHA was intended to provide."  Id. at 1054.  Indeed, "[i]t is appropriate to consider 

plaintiff's allegations collectively under a totality of the circumstances approach."  Id. 

at 1052 n.11.  For the purposes of § 12940(h) retaliation claims, "adverse 

employment actions" encompass "not only so-called 'ultimate employment actions' 

such as termination or demotion, but also the entire spectrum of employment actions 

that are reasonably likely to adversely and materially affect an employee's job 

performance or opportunity for advancement[.]"  Id. at 1054.

The definition of "adverse action" is slightly broader under Title VII, with 

FEHA requiring that the act "must materially affect the terms, conditions, or 

privileges of employment to be actionable," id. at 1052, while Title VII allows a 

retaliation claim to be premised on an act that a reasonable person would find to be 

materially adverse—i.e., an act that "well might have dissuaded a reasonable worker 

from making or supporting a charge of discrimination."  See Conwright v. City of 

Oakland, 2012 U.S. Dist. LEXIS 6441, *20-21 (N.D. Cal. Jan. 20, 2012); Burlington 

Northern & Santa Fe Ry. v. White, 548 U.S. 53, 68 (2006).
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“[W]orkplace harassment, if sufficiently severe or pervasive, may in and of 

itself constitute an adverse employment action sufficient to satisfy the second prong 

of the prima facie case for … retaliation cases.”  Yanowitz, 36 Cal. 4th at 1056 fn. 16 

(citation omitted).  UCSF tellingly does not cite any authority that distinguishes or 

contradicts Yanowitz.8   Henry testified that felt the noose was personally directed 

towards him because of his complaints about Paik padding time "earlier in the year."  

(EOR 126-27).9  

"Threats may rise to the level of an adverse employment action in a retaliation 

claim if, under the particular circumstances, those threats would have deterred a 

reasonable employee from engaging in protected activity."  D'Andrea v. Univ. of 

Haw., 686 F. Supp. 2d 1079, 1088 (D. Haw. 2010) (citing Burlington, 548 U.S. At 68)

(emphasis added).  A noose—a devise that has been used historically to execute 

African-Americans—quite reasonably would be understood as a threat to halt recent 

complaints from an African-American employee who, in that workplace, had 

previously been called "nigger" and "monkey" over the past six years.10   It is 

8  Given the violent, racist history of nooses in the United States, the July 2012 noose 
incident surely would not constitute, contrary to UCSF's authorities, a "petty slight[]," 
"minor annoyance[]," "personality conflict[]," or "snubbing" for the purposes of 
determining material adversity.  Burlington, 548 U.S. at 68.    

9  The District Court held that the noose was not directed at Plaintiff.  (EOR 16).  
However, this was based on the District Court's unduly restrictive reading of Henry's 
EEOC charge and a failure top consider the totality of the harassment suffered.

10   "[T]he actions about which [plaintiff] complains considered collectively are 
sufficient to constitute prohibited [retaliation]. [The court] need not . . . decide 
whether anything less than the totality of the alleged reprisals would be sufficient."  
Yanowitz, 36 Cal 4th at 1055.
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immaterial whether or not such threat was ever fulfilled.  Id.  

Despite Plaintiff's complaints, his co-workers and Paik, his supervisor, 

continued to make inappropriate racial comments about African-Americans with 

impunity.  (EOR 101-08).  A consistent pattern of verbal abuse, standing alone, 

constitutes "adverse employment action." See Graves v. Pau Hana Group, LLC, 2013 

U.S. Dist. LEXIS 161303, *23 (E.D. Cal. Nov. 8, 2013).  Further, Plaintiff overheard 

Paik stating that they were not going to let a black man manage anybody.11 (EOR 

118-19). 

Alleging a retaliatory course of conduct is sufficient to allege adverse 

employment action, even if no individual action would suffice.  See Yanowitz, 36 Cal. 

4th at 1061.  A jury could have found there was a retaliatory course of conduct where 

a series of separate acts together constituted an adverse employment action even if 

none of the acts individually was actionable.  See id. at 1056 ("Enforcing a 

requirement that each act separately constitute an adverse employment action would 

subvert the purpose and intent of the statute.").

Contrary to UCSF's argument that "there is no evidence that Appellant was 

'dissuaded' [from making complaints] in any way."  (Answering Brief, pg. 59).  The 

standard is an objective one. Burlington, 548 U.S. at 68-69.  Accordingly, because 

Henry presented a triable of issue of material fact as to the "adverse action" element 

of his retaliation claims, this Court should reverse and remand the District Court's 

11   It is undisputed that a failure to promote is an adverse employment action within 
the meaning of the FEHA.  Jones v. Dep't of Corr. & Rehab., 152 Cal. App. 4th 1367, 
1380 (2007).
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summary judgment ruling.  

III. CONCLUSION

Based on the foregoing, Appellant respectfully requests that this Court reverse 

and remand the District Court's order grant of summary judgment for further 

proceedings.

Respectfully submitted this 23rd day of January, 2015.
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