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CASE TITLE: Cabacungan vs. Apple Inc
CASE CATEGORY: Civil - Unlimited

STOLO
APPEARANCES STOLO

Stolo

Nature of Proceeding: Motion for Summary Judgment and/or Adjudication
 
TENTATIVE RULING
 
Background
In the operative first amended complaint, plaintiff alleges claims for race discrimination (first cause of
action), age discrimination (second cause of action), sex/gender discrimination (third cause of action),
retaliation (fourth cause of action), wrongful termination in violation of public policy (fifth cause of action),
disability discrimination (sixth cause of action), failure to engage in the interactive process (seventh
cause of action) and failure to accommodate (eighth cause of action)
Defendant's motion seeks summary adjudication of each cause of action. In opposition, plaintiff states
that the parties have stipulated to a dismissal of the first, second and third causes of action with a waiver
of costs. Consequently, the motions for summary adjudication addressed to those claims are dismissed
as moot.
The Court addresses the remaining claims for disability discrimination, retaliation, failure to engage in
the interactive process, failure to accommodate and wrongful termination. 
Undisputed Facts
The following facts are not disputed. Plaintiff began her employment at Apple in 2005. In 2007, plaintiff
became a home-based agent in the Agreement Administration group. Plaintiff was an at-will employee.
Her responsibilities included handling and responding to customer requests and inquiries involving
AppleCare products. Using an Apple-provided computer, plaintiff used "chat" and "Sonar" tools to
respond to customer inquiries. Plaintiff consistently received positive performance reviews throughout
her employment.
In December, 2010, plaintiff filed a worker's compensation claim for left hand pain with the help of her
supervisor at the time. Plaintiff received treatment for carpal tunnel syndrome and tendinitis. As an
accommodation she had a work restriction that required rest for five minutes in every hour. 
Plaintiff's doctor recommended surgery which plaintiff declined at the time. In early January, 2012,
plaintiff let her supervisor, Ian Scott, know she was experiencing more problems. Mr. Scott told plaintiff
to contact "Sedgwick" who handled disability and worker's compensation claims for Apple to report her
disability or worker's compensation claims. He gave her a phone number and a website contact. 
Plaintiff's productivity was dropping even though her supervisor adjusted her requirements to account for
the rest breaks. Plaintiff continued to complain about the pain in her arms.
In June, 2012, plaintiff was issued a written Misconduct/Policy Violation Warning following an
investigation by Apple arising from an email response plaintiff sent to a customer on June 13, 2012.
Subsequently, plaintiff was involved in a "chat" consultation with an advisor on or about July 19, 2012.
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As a result of plaintiff's handling of this interaction while she was subject to the earlier warning, Apple
terminated plaintiff's employment effective August 23, 2012. The stated reason for the termination was
"inappropriate workplace behavior."
Burden of Proof
It is well-established that where an employer moves for summary adjudication in a disability
discrimination case, the Court uses the McDonnell-Douglas shifting burden test.
Assuming the complaint alleges facts establishing a prima facie case that unlawful discrimination
occurred, the initial burden rests on the employer to produce substantial evidence negating an essential
element of plaintiff's case or showing one or more legitimate non-discriminatory reasons for its action
against the employee.
The burden then shifts to the employee to rebut defendant's showing by producing substantial evidence
that raises a rational inference that discrimination occurred; i.e. that the employer's stated neutral
legitimate reasons for its action are each a pretext or cover-up for unlawful discrimination or other action
contrary to law. (See Guz v. Bechtel (2000) 24 Cal.4th 317, 356)
Similarly, in a claim for failure to accommodate or failure to engage in the interactive process, the burden
is on the moving employer. (See e.g. Jensen v. Wells Fargo (2000) 85 Cal.App.4th 245, 260)
Analysis
As a preliminary matter the Court notes that it has adopted the same order for addressing issues as
defendant used in its separate statement. Issues one through four involve the claims of gender, race and
age discrimination that are now moot.
Issues 5 and 6 - Sixth Cause of Action - Disability Discrimination and Fourth Cause of Action -
Retaliation
The motion addressed to the fourth and sixth causes of action is GRANTED.
Defendant moves for summary adjudication of the disability discrimination and retaliation claims on the
ground that plaintiff cannot show a prima facie case and assuming that she has done so, Apple is
entitled to adjudication of these claims because it terminated plaintiff for legitimate business reasons and
plaintiff has no evidence to show pretext.
Plaintiff's prima facie burden is light and the evidence necessary to sustain the burden is minimal. To
meet this burden in a disability discrimination case, plaintiff must show she suffers from a disability, is
otherwise qualified for the job with or without a reasonable accommodation and she was subjected to an
adverse employment action because of the disability. To establish a prima facie case of retaliation
plaintiff must show she engaged in a protected activity, was subjected to an adverse employment action
and a causal link between the two. (See Yanowitz. V. L'Oreal USA (2005) 36 Cal.4th 1028, 1042.
It appears to the Court that for purposes of ruling on the motions for summary adjudication, the evidence
cited above is sufficient for a prima facie case of both discrimination and retaliation. Defendant has not
shown otherwise.
The burden, then, is on defendant to show a legitimate business reason for the termination. 
Defendant cites two events that led to the termination. Plaintiff was issued a written Misconduct/Policy
Violation Warning following an investigation by Apple arising from an email response plaintiff sent to a
customer on June 13, 2012. (SSF 19) Apple terminated plaintiff's employment effective August 23, 2012,
based on her handling of a "chat" consultation with an advisor on or about July 19, 2012. 
The evidence shows that in the first incident, plaintiff responded to a customer email seeking repair for
his Apple TV with a prepared template response. Apple found that the email was not up to Apple's high
standards and that plaintiff exhibited poor decision quality. Apple issued the written warning based on
those findings. Less than a month later, plaintiff handled a "chat" consultation regarding a refund. The
customer had sought a refund six weeks earlier and plaintiff was the third agent to assist. Plaintiff did not
locate the customer's proof of purchase that had been sent by the reseller. Plaintiff told the customer to
resend proof of purchase and the refund would take six to eight weeks. Apple conducted an
investigation and determined plaintiff's handling of the matter was inappropriate and exhibited poor
decision quality. Plaintiff failed to take ownership of the matter, did not show any empathy or
consideration for the customer's experience, and did not make any effort to improve the experience by
offering customer her direct "cradle to grave" email. Based on these findings and in light of plaintiff's
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recent written misconduct, Apple terminated plaintiff. 
Defendant has also provided declarations of plaintiff's supervisors involved in the decision making that
there was no intent to discriminate.
Defendant's evidence is sufficient to show that defendant had a legitimate business reason for
termination based on plaintiff's job performance.
The burden then shifts to plaintiff to show a triable issue of material fact regarding pretext. Plaintiff can
meet this burden by either direct or circumstantial evidence showing the stated reasons were untrue.
Plaintiff relies on the following facts to support her contention that there are triable issues of material fact
regarding pretext.
Plaintiff passed her "North Star" evaluation on August 1, 2012, and was praised for doing a "good job"
amidst the evaluation of her handling of the relevant "chat" consultation for which she was ultimately
terminated. Subsequent e-mail correspondence between plaintiff's supervisors also reflected she had
done a good job concerning the refund incident. Additionally, Mr. Scott informed her that the refund
incident was not her fault. Plaintiff is aware of a co-worker in defendant's Agreement Administration
Department who lost her job with defendant for reporting she was experiencing pain. Additionally,
another employee sent an incorrectly translated e-mail in German. Based on deposition testimony,
defendant may or may not have policies and/or procedures concerning: (1) who makes the decision to
discipline an employee; (2) instructions making the discipline decision a collaborative process; and (3)
the factors considered when determining employee discipline. Following plaintiff's unlawful termination,
defendant changed its policy regarding so-called "cradle to grave" e-mail. Plaintiff's supervisors
acknowledged in correspondence that the change in procedure was warranted due to a lack of direction
following plaintiff's termination. Plaintiff's "comparators" were treated more favorably for similar offenses.
Plaintiff suffers from carpal tunnel syndrome. Defendant was aware of plaintiff's disability. Plaintiff made
multiple complaints regarding her disability and lack of accommodation to her supervisors. Plaintiff's
ability to work as an Agreement Administration Advisor was impaired due to a reduced ability to
keyboard. Plaintiff was the only person terminated for the conduct in which she allegedly engaged.
Throughout her first six years with Apple, plaintiff received numerous AppleCare Excellence Awards and
was selected to train new agents overseas. Plaintiff consistently received positive annual reviews and
was consistently among the top performers in her group. In January, 2012, plaintiff consulted with her
supervisor regarding her continuing difficulties in using both hands. In June 2012, plaintiff's hand pain
worsened and plaintiff was forced to seriously consider surgery. Plaintiff's supervisor understood surgery
was likely. Defendant knew the hand pain affected plaintiff's ability to work. Plaintiff was never disciplined
for any reason prior to requesting a reasonable accommodation. In the email exchanges concerning the
two events that led to termination, plaintiff's conduct is praised by supervisors. Plaintiff was disciplined
for failing to give the refund customer her cradle to grave email but defendant admits such instructions
were not part of any written policy or procedure at the time. There was no written policy regarding
handling Sonar faxes and no written policy regarding modifying canned responses, only an understood
practice. In the email exchanges concerning the two events plaintiff's supervisors praised her conduct.
Pretext may be shown by circumstantial evidence that casts doubt on whether the employer's stated
reason was the true reason for its actions, creating an inference that the employer acted for some other
discriminatory reason. Pretext may also be shown through comparative evidence that the employer
treated similarly situated employees in similar circumstances more favorably than it treated plaintiff.
However, an inference of intentional discrimination cannot be drawn solely from proof that the
employer's reasons are unworthy of belief. The pertinent statutes do not prohibit lying, they prohibit
discrimination. (Guz v. Bechtel (supra) at 361) A rational inference of discrimination does not necessarily
arise even where the plaintiff has established a technically sufficient prima facie case and has set forth
sufficient evidence to reject the defendant's explanation. (Guz (supra) at 362)
As the Supreme Court explained: "We therefore conclude that Guz's age discrimination claim under the
FEHA cannot survive Bechtel's motion for summary judgment unless the evidence in the summary
judgment record places Bechtel's creditable and sufficient showing of innocent motive in material dispute
by raising a triable issue, i.e., a permissible inference, that, in fact, Bechtel acted for discriminatory
purposes. Summary judgment for the employer may thus be appropriate where, given the strength of the
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employer's showing of innocent reasons, any countervailing circumstantial evidence of discriminatory
motive, even if it may technically constitute a prima facie case, is too weak to raise a rational inference
that discrimination occurred." (Ibid.)
Defendant, here, contends that the cited evidence fails to establish pretext. Defendant is persuasive. 
It is certainly true that there is a degree of temporal proximity between plaintiff informing her supervisor
of her deteriorating condition and the ultimate termination. However, the simple fact that a termination
occurred close in time to a request for additional accommodation is not alone sufficient to support a
reasonable inference that the true motive was discriminatory.
It is also true that some of the email correspondence between plaintiff and her supervisors is somewhat
inconsistent. However, the fact that plaintiff received praise for some of her conduct during the customer
interactions in question as well as the criticism that led to the discipline does not necessarily contradict
the reasons given by defendant for the termination. It is insufficient to raise a rational inference that the
true reason plaintiff was terminated was her disability.
Similarly, even if the investigation procedures were flawed; defendant had no written procedures; written
procedures dealing with some of the issues raised by plaintiff's termination were created after the fact
and plaintiff received good performance reviews, this is simply not sufficient. It is immaterial that the
procedures were flawed. Plaintiff was an at-will employee. She could be terminated for a wrong cause or
no cause. In the circumstances, the fact that defendant may have committed errors or been wrong to
terminate plaintiff is not sufficient to raise a rational inference of intentional discrimination based on
disability.
Just as in Guz v. Bechtel (supra), given the strength of the employer's showing of innocent reasons,
plaintiff's countervailing circumstantial evidence of discriminatory motive, even if it may technically
constitute a prima facie case, is too weak to raise a rational inference that discrimination occurred.
The Court notes that it appears that plaintiff may have a theory based on the disparate treatment of
similarly situated employees. However, plaintiff has not addressed this theory in her points and
authorities and the evidence presented does not create a triable issue of fact.
Plaintiff has not met her burden of producing evidence that creates a triable issue of material fact as to
pretext.
Issue 7 - Eighth Cause of Action - Failure to Accommodate
The motion for summary adjudication addressed to the eighth cause of action is DENIED.
Defendant contends that plaintiff's eighth cause of action fails as a matter of law because plaintiff was
accommodated, was able to perform her job duties and never requested any further assistance in
performing her job.
Defendant states the following facts. As a result of a worker's compensation claim filed in 2010, plaintiff
was accommodated through a work restriction allowing her time to rest every hour. (SS 27) Other than
her work restriction allowing her time to rest every hour, plaintiff did not ask for any additional assistance
in performing the duties of her job as a home-based agent. (SS 28) Plaintiff was able to perform her
duties as a home-based agent. (SS 29) Plaintiff was issued a written misconduct violation (SS 30) Apple
terminated plaintiff's employment based on her handling of a "chat" consultation while subject to the
warning. SS 31) Plaintiff was not terminated based on her alleged disability.
Defendant argues that plaintiff was capable of performing the essential functions of her job without
accommodations beyond those she was already provided. Although plaintiff claims she had continued
pain, this is not sufficient to establish a disabling impairment. Also, plaintiff did not request any additional
assistance or accommodations to perform her job and thus defendant had no obligation to provide this.
Defendant further argues that plaintiff's claim that defendant failed to accommodate her request to be
assigned to a special project fails because defendant is not required to create light duty or temporary
positions or promote an employee as an accommodation.
Assuming the evidence is sufficient to shift the burden to plaintiff, plaintiff has met that burden. Plaintiff
has produced evidence that she informed numerous individuals of her disability and she notified
supervisors, including Ian Scott numerous times requesting further assistance regarding her limitations
and she suggested reassignment. Plaintiff's performance had slipped due to the impact her limitations
were having and she notified defendant in an email on January 6, 2012. Plaintiff informed Mr. Scott that

MINUTE ORDER  DATE: 04/16/2015   Page 4 
DEPT:  54 Calendar No. 



CASE TITLE: Cabacungan vs. Apple Inc CASE NO: 34-2012-00137400-CU-WT-GDS

the five minute rest time was not enough. Mr. Scott referred plaintiff to the entity that dealt with Apple
disability and worker's compensation issues and told plaintiff to call them or fill out a request form on the
company website. Plaintiff requested a move to an actual position but was never offered a chance to
change roles.
Even though plaintiff was already receiving an accommodation under a previous worker's compensation
directive, she has produced evidence that she told her supervisor this was not enough and her
supervisor was aware that her productivity was declining because of her condition. Plaintiff also has
produced evidence that she requested reassignment to an actual position and this was never
considered. Liberally construed, the evidence is sufficient to create a triable issue as to whether
defendant failed to offer reasonable accommodation for plaintiff's deteriorating condition.
Issue 8 - Seventh Cause of Action - Failure to Engage in the Interactive Process
The motion for summary adjudication is DENIED.
Defendant contends the seventh cause of action fails because Apple engaged in the process and is not
liable for failing to provide an accommodation plaintiff never requested.
Defendant relies on the same facts stated in the ruling on issue no. 7.
Defendant argues that the evidence shows Apple accommodated plaintiff by providing rest time, plaintiff
continued to perform her duties and never requested any further assistance even after her supervisor
asked her what more he could do and her supervisor provided all the necessary information to file a new
worker's compensation claim. Defendant also contends that Apple cannot be held liable for plaintiff's
personal decision not to have surgery and forego treatment recommended by her doctor.
An interactive process is required whereby the disabled employee requests an accommodation and the
employer communicates with the employee in selecting an appropriate accommodation. An employer
must engage in a timely, good faith interactive process in response to a request for reasonable
accommodation by an employee with a known physical disability. There is a continuing obligation to
engage in the process. Even if the employer took some steps to work with an employee, it may be liable
if it is responsible for a later breakdown in the process.
Plaintiff contends that defendant's duty to engage in the interactive process was triggered when plaintiff
notified her supervisors of her disability and the fact that the five-minute rest was triggered. Plaintiff also
relies on the evidence set forth above.
Assuming defendant has produced sufficient evidence to shift the burden, plaintiff has met that burden.
Plaintiff's evidence is sufficient to create a triable issue of fact as to whether the interactive process was
triggered. Assuming that it was, there is a triable issue of fact as to the cause of the breakdown in the
process. There is a triable issue of material fact as to whether defendant's actions resulted in the failure
to engage and to provide a suitable accommodation or whether the process broke down because
plaintiff failed to pursue her claim.
Issue 9 - Fifth Cause of Action - Wrongful Termination in Violation of Public Policy
The motion for summary adjudication is GRANTED. This claim is derivative of the disability
discrimination and retaliation causes of action. Since the Court has granted summary adjudication of
those claims, there is no remaining public policy that could be violated.
The motion for summary judgment is denied.
Defendant's request for judicial notice is granted. Defendant's objections to evidence are overruled.
Defendant shall submit an order pursuant to CCP 437c(g) and CRC Rule 3.1312.
 
 
COURT RULING
 
The matter was argued and submitted. The matter was taken under submission. 
 
SUBMITTED MATTER RULING
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Having taken the matter under submission on 4/10/15, the Court now rules as follows: The tentative
ruling is affirmed with the following modification.

The Court took the matter under consideration to further review the issue of plaintiff's burden regarding
identification of a reasonable accommodation that would have been available at the time the interactive
process should have occurred.
 
Relying on Scotch v. The Art Institute of California (2009) 173 Cal.App.4th 986 defendant contends that
plaintiff had the burden of identifying an available accommodation the interactive process should have
produced. 
 
However, Scotch is not necessarily controlling. There is a recognized split of authority on the issue of
whether plaintiff has to identify an accommodation that the interactive process should have produced. In
Claudio v. Regents (2005) 134 Cal.App.4th 224, the Third District Court of Appeal concluded that based
on the employer's failure to engage in the interactive process, it cannot be known whether an alternate
job would have been found. This Court finds the reasoning in Claudio to be sound.
 
Based on that reasoning and analysis of existing case law, the Court reiterates its determination that
plaintiff has produced sufficient evidence of triable issues of material fact to avoid summary adjudication.

STOLO
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